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Lisa Arkin, assistant professor at the University of Oregon, took maternity leave and delayed her tenure review pursuant to the University’s stop-the-clock and maternity leave policies.  Despite the unanimous recommendation from her tenure committee, she was refused tenure upon her return from maternity leave.  The provost of the University allegedly told another professor that Arkin’s decision to “stop the clock” was a “red flag” and the department chair wrote in a memo that she “knew as the mother of two infants, [Arkin] had responsibilities that were incompatible with those of a full-time academician.”
  Arkin filed a sex discrimination claim, which the University ultimately settled to the tune of $495,000.

Julia Brown, an assistant professor of English Literature at Boston University, sued the University alleging that she was denied tenure because of her sex.  Despite approval from Brown’s department, the committee of the College of Liberal Arts (CLA), the Dean of CLA, a University-wide review committee, and an ad hoc tenure committee, the Provost and President rejected her tenure application.
  At trial, Brown presented evidence that she was held to a higher standard than her male colleagues and that her qualifications were superior to those of the male professors who were granted tenure.
  Brown, who was pregnant and gave birth to her first child during the tenure review process, also admitted into evidence a speech by the President of the University in which he asserted that the decline in the traditional family was to blame for the deterioration of children’s education.
  The Circuit Court affirmed the jury’s verdict in favor of Brown.  Consequently, the University was ordered to grant Brown tenure and awarded her $200,000 in damages for breach of contract and $15,000 in emotional distress damages.
  

As these sobering examples demonstrate, family responsibilities discrimination (FRD) can arise at academic institutions.  FRD cases are claims that employees have been discriminated against because of their caregiving responsibilities. They have increased 400% from 1996-2005 as compared to 1986-1995.
  Further, the FRD cases identified by the Center for WorkLife Law (WLL), which involve employers in all industries, including academia, indicate a greater than 50% success rate for the plaintiff.
  
To date, a small percentage of FRD claims have focused on higher education institutions.   However, a number of indicators, including the work environment for faculty with caregiving responsibilities, suggest that FRD is a growing problem for higher education institutions. Given the potential for substantial liability—the reported tentative settlement in the Arkin case was $495,000 —university general counsel are well advised to attend to this rapidly growing area of the law.  This is especially true given the U.S. Equal Employment Opportunity Commission’s (EEOC) 2007 Guidance on Unlawful Disparate Treatment of Workers with Caregiving Responsibilities (Guidance),
 further described below.
This briefing seeks to raise counsels’ awareness of FRD and provide strategies for preventing such claims.  The briefing begins with a discussion of the academic environment and its impact on FRD claims.  Then it moves into an overview of the role of gender stereotyping in FRD cases and the typical situations that can give rise to these types of claims.  The briefing concludes with a five-step prevention plan for minimizing the risk of FRD claims at colleges and universities.  

The Work Environment at Many Colleges & Universities 

is Ripe for FRD Claims by Faculty

Numerous reports document that women academics face barriers to advancement in colleges and universities.  In 1920, 26 percent of full-time faculty were women.  As of 2000,  this percentage has increased to only 31 percent.
  At this rate, it will take nearly 200 years to reach parity with men.  The disproportionately low rate of women professors is not due to a lack of female participation in Ph.D. programs, however.
  Women earn 50% of PhDs granted to U.S. citizens.
  

Women with children face particularly high barriers.  “Women with children under the age of six were the least likely of all groups to secure a ladder-rank faculty position.”
   In addition, 59% of married women with children are thinking of leaving academia according to a 2000 survey of 800 postdoctoral fellows at UC Berkeley.
  This category of faculty “were far more likely than others to cite children as one of the reasons they changed their career goals away from academia, and they were the most likely to indicate that balancing career and family was a source of high stress for them.”
  Female graduate students also leave academia because they see the standard academic career track as incompatible with childrearing, given that only one in three women who begins the tenure track without children ever has them.
  Mary Ann Mason, former Dean of Graduate Faculty at the University of California, Berkeley, reported in her 2007 book Mothers on the Fast Track:   

Women assistant professors are far less likely than men to be parents when hired… women students are afraid of being taken less seriously if they have a baby, and mothers tend to delay or defer taking on this first daunting job.  Mothers with Ph.D.’s are less likely to take on challenging university entry-level positions; they are in the "first cut" that separates men and women in their career trajectories. Many mothers and married women intending to become mothers have already determined that the rigors of the tenure process and the demanding career beyond it are more than they are willing to take on. Single women, on the other hand, land that first job in the same numbers that men do. 

Gender bias is widely believed to play a role in impeding women’s advancement in academia.  The strongest and most open form of gender bias today is “maternal wall bias,” which links motherhood with a lack of competence and commitment.  One study found that mothers were 79% less likely to be hired, 100% less likely to be promoted, offered $11,000 less in salary than nonmothers for the same position, and held to higher performance and punctuality standards than women with identical resumes but no children.
  These findings suggest that gender bias against mothers is much stronger than gender bias against women in general.  

Assumptions about mothers often are expressed very openly. Indeed, two presidents of major universities made public statements that reflected their assumptions about women with children, with little sense that maternal wall bias is a form of gender stereotyping.  The comments of Lawrence H. Summers, then president of Harvard University, are too well-known to bear repeating.
  Boston University’s then-president, John Silber, stated in a speech that the decline in the traditional family (i.e. working mothers) was to blame for the deterioration of children’s education.
  

The Arkin and Brown cases discussed above further support the view that maternal wall bias is open and notorious in academic institutions.  In both cases, high ranking decision-makers, including a university president, provost, and department chair, made overtly biased statements that were used by the plaintiff professors to support their sex discrimination claims.
  

Focus groups conducted by WLL revealed the extraordinary lengths that female academics have gone to in order to make their motherhood status invisible or prove that they do not need any special treatment because they are mothers.
  For example, one professor gave a lecture the same day she gave birth.
  Another woman reported,

I was on my second child, and I worked right up until twenty minutes before I went and had my C-section and I worked the second I came home and I was back at work when my son was two weeks old and I brought him into a work function and my boss, who I thought was very supportive of women, came up to me and said, “You’re not going to have another one are you?” I mean my infant was less than a month old, I was back at work, I was keeping up with all of my other commitments, I hadn’t stopped doing anything and I don’t think he realized what he was saying.
     

These provide dramatic examples of “bias avoidance” by professors, reflecting the sense that bias against mothers is widespread.
 
FRD & The Role of Gender Stereotyping
FRD occurs when an employee is discriminated against at work based on unexamined biases about how employees with family caregiving responsibilities will or should act.
  Such biases or stereotypes include assumptions that employees with caregiving responsibilities are unreliable, less committed, or less productive.  Arkin, discussed briefly above, is a prime example of unexamined biases at work in academia.
 

Gender stereotyping was held unlawful twenty years ago.  In 1989, the Supreme Court in Price Waterhouse v. Hopkins
 recognized that illegal stereotyping can be based on an assumption that a woman will or should act a certain way: “In the specific context of sex stereotyping, an employer who acts on the basis of a belief that a woman cannot be aggressive, or that she must not be, has acted on the basis of gender.”
  Fourteen years later, the Supreme Court addressed the issue of caregiving stereotypes in an FMLA case, Nevada Department of Human Resources v. Hibbs.
  In the majority opinion, then-Chief Justice Rehnquist wrote:  

The fault line between work and family [is] precisely where sex-based generalization has been and remains strongest…Stereotypes about women’s domestic responsibilities are reinforced by parallel stereotypes presuming a lack of domestic responsibilities for men.  These mutually reinforcing stereotypes create[] a self-fulfilling cycle of discrimination. . . .

Of particular importance to university counsel is that, where gender stereotyping evidence exists, FRD cases have held that employees need not produce comparator evidence.  The plaintiff in Back v. Hastings-on-Hudson Union Free School District
 received outstanding performance reviews until she became a mother.  She was denied tenure by her supervisors, who allegedly made comments to her such as it was “not possible for [her] to be a good mother and have this job,” and they “did not know how she could perform her job with little ones.”  The court ruled that “stereotypical remarks about the incompatibility of motherhood and employment ‘can certainly be evidence that gender played a part’ in an employment decision…As a result, stereotyping of women as caregivers can by itself and without more be evidence of an impermissible, sex-based motive.”
  The court expressly rejected the defendant’s argument that the plaintiff’s claim failed because she did not have comparator evidence.
  Accordingly, FRD plaintiffs with evidence of gender stereotyping need not produce comparator evidence, a situation that makes academic institutions more vulnerable to discrimination suits than they have been in the past.  Such institutions can no longer defend against gender stereotyping claims by arguing that the plaintiff, a professor with a high degree of specialization in a small department, cannot prevail because she cannot point to a similarly situated male who was treated more favorably.
The EEOC’s Guidance on caregiver discrimination  distils key Title VII and ADA FRD decisions and illustrates, through numerous examples of typical workplace situations, how FRD claims arise. 
  The Guidance makes clear that discrimination against caregivers is often illegal under existing federal law.
  Further, caregiver discrimination impacts a broad spectrum of employees including pregnant women, mothers, fathers, grandparents who care for grandchildren, and employees who care for elderly parents or ill or disabled family members.
  Reaffirming Back, the Guidance states that stereotyping evidence is sufficient to prove discrimination even in the absence of a comparator.
    

FRD cases have been brought under a number of federal employment statutes, including Title VII of the Civil Rights Act of 1964,
 the Pregnancy Discrimination Act (“PDA”),
  Section 1983 and the Equal Protection clause,
 Family and Medical Leave Act (“FMLA”),
 Americans with Disabilities Act (“ADA”),
 the Employee Retirement Income Security Act (“ERISA”)
 and Title IX of the Education Amendments of 1972.
  Employees have also used state anti-discrimination and leave laws to prove FRD cases.  Alaska’s and the District of Columbia’s anti-discrimination laws
 expressly prohibit discrimination based on “parenthood” and “family responsibilities” respectively.  Further, a number of municipalities also expressly prohibit discrimination based on “parental status” or “family responsibilities.”
  Because FRD implicates a wide range of employment statutes, it also triggers a broad spectrum of causes of action, including failure to hire, failure to promote, denial of benefits, denial of or interference with leave rights, retaliation for exercising leave rights, retaliation, and wrongful termination.  Additionally, plaintiffs have used common law tort actions such as breach of contract, wrongful discharge, and promissory estoppel to bring FRD claims.
How do FRD Claims Arise in Institutions of Higher Education?

Many daily workplace interactions can lead to FRD claims.  Below are only a few of the situations that may expose colleges and universities to liability. 

•
Treating women who take maternity disability leave differently from employees who take short-term disability leave for other medical reasons.  

The PDA,
 Title IX,
 Section 1983,
 and state anti-discrimination laws prohibit an employer from treating pregnant employees less favorably than non-pregnant employees simply because of their status as pregnant women.  A subset of pregnancy discrimination claims are allegations that a pregnant employee was either denied leave outright or denied leave based on the same terms available to employees with other short-term disabilities.  For example, in some academic institutions, women professors are required to find their own replacements before they can take pregnancy disability leave.  This is illegal unless other employees requiring short-term medical leave are held to the same requirements.  

Consider the case of Orr v. City of Albuquerque.
  Female police officers were required to use sick time rather than compensatory time or vacation time, for parental/maternity leave taken pursuant to the FMLA.  Male police officers, however, were permitted to use non-sick time for FMLA leave.
  The female plaintiffs alleged that it was more advantageous to save their sick time and use accrued compensatory time because the loss of sick leave adversely affected their eligibility for early retirement and excessive accrued compensatory leave limited their ability to work overtime.
  Finding no adverse action and no different treatment for employees outside the class, the trial court granted summary judgment to the city.  The appellate court reversed stating that the trial court applied an erroneous understanding of the plaintiffs’ burden.  In so doing, the court held that the loss of accumulated sick pay was an adverse action and there was evidence of non-pregnant employees being allowed to use non-sick time. Therefore, plaintiffs established a prima facie case of pregnancy discrimination.
    

A related claim has been brought by male employees denied child-rearing leave available to women, which is not uncommon in academic institutions.  The male plaintiff in Schafer v. Board of Public Education,
 sought to take advantage of his employer’s one-year child-rearing leave policy.  The employer denied his request stating that the policy applied only to women.  Schafer brought a Title VII claim against his employer and union.
  The court, in finding for Schafer, held that the child-rearing leave policy did not require female employees to be disabled in order to take a one-year unpaid leave of absence.
  Further, there was no evidence in the record that the period of incapacity due to childbirth extends to one year.
  Therefore, the policy at issue violated Title VII and was “void for any leave granted beyond the period of actual physical disability on account of pregnancy, childbirth or related medical conditions.”
     
A survey of maternity and child-rearing leave benefits at 81 colleges and universities found that over one third had policies that were non-compliant or had a “high probability” of failing to comply with federal anti-discrimination laws.
  “The category of potentially non-compliant institutions includes those with polices in which the terms and conditions of the maternity and/or medical leave are at the discretion of the department chair, the dean of faculty or the college president.”
  Such ad hoc polices appear to be compliant on their face.  But, when they are applied by “academics untrained in the mandates of Title VII” they allow the administrators’ negative biases against pregnant professors to influence the terms and conditions of their maternity leave benefits.

· Making negative comments about department members’ pregnancies and otherwise treating pregnant women differently from their colleagues.  

Such conduct may lead to disparate treatment claims under the PDA, Title IX and state anti-discrimination claims.  Consider Moore v. Alabama State University,
 in which Moore, an admissions staff assistant at the University, was not promoted.  The Vice President for Academic Affairs told Moore, who was then pregnant, “I was going to put you in charge of that office. But look at you now.”  He further opined that a woman should stay home with her family and that the position required too much travel for a married mother such as Moore.
  The court held that the employee had produced direct evidence of pregnancy discrimination.
  
· Pressuring faculty not to take leave, or penalizing them for doing so.  

Department chairs or others may exert formal or informal pressures on department members, male or female, not to take leave to which they are legally entitled, by sending the message that taking leave will “inconvenience colleagues” or will signal a professor’s lack of commitment to their careers.  Such pressures may rise to the level of unlawful interference with protected FMLA leave.  Reports are that this is a particular problem in laboratories, given the pressures on principal investigators to complete their grant projects on time.

Potential problems can arise, as well, if professors take legally protected leave that is then held against them.  “I was told by my department chair, as untenured faculty, actually using the stopped tenure clock or leave would be held against me.  I was back teaching a day after getting out of the hospital,” said one woman professor.  This scenario may constitute unlawful retaliation under FMLA and equivalent state leave laws.
  

Consider the case of Liu v. Amway Corporation.
  While on maternity leave pursuant to the FMLA and the California Family Rights Act (CFRA), Liu’s supervisor repeatedly asked her to cut her leave short and commented that he was forced to work extra hours in order to do her job and his.
 When Liu asked to extend her leave because she was experiencing complications related to childbirth, her supervisor initially denied her request.
  Eventually, he agreed to a shorter extension than she requested and he changed her leave status from “pregnancy leave” to “personal leave.”
  Finally, Liu, who just six months earlier received a positive evaluation, received a poor performance review while she was on leave.
  She was ultimately terminated as a result of her allegedly poor performance.
  The court found that the supervisor’s hostile attitude, his efforts to reduce Liu’s leave, Liu’s negative performance evaluation, and the supervisor’s impermissible consideration of Liu’s leave as a factor in her termination constituted unlawful interference with her right to FMLA leave.
    
Recent studies on bias avoidance indicate that this type of bias against leave may be common in academia.   For example, a 2002 national survey of over 4,000 faculty revealed that 33 percent of faculty who were parents - mothers and fathers - did not ask for parental leave even though they agreed it would have been helpful to them.
 
●
Holding the use of leave or other family-responsive  policies against tenure candidates. 
The study discussed just above also found that “18.9 percent of men and 32.8 percent of women did not ask for a reduced teaching load when they needed it for family reasons, ‘because it would lead to adverse career repercussions’.”
  Perhaps these professors were unduly wary of using existing policies and benefits.  However, when candidates are penalized for using policies made available for their use, institutions open themselves up to several different types of legal claims.  
As demonstrated by Arkin, one potential claim is a sex discrimination disparate treatment claim pursuant to Title VII or an applicable state anti-discrimination statute.  The statement by the provost that Arkin’s decision to “stop the clock” was a “red flag” and the department chair’s comments that “…as the mother of two infants, [Arkin] had responsibilities that were incompatible with those of a full-time academician”
 constituted direct evidence of gender discrimination.  Arkin would have received tenure if she had not taken maternity leave and availed herself of the University’s stop-the-clock policy.  


Promissory estoppel, a second potential claim, arises where one party has made an unambiguous promise to another, and the party to whom it was made relies on the promise to that party’s detriment.  Implied by the availability of a stop the clock policy is a promise that the use of the policy will not be held against the professor.  When a professor takes advantage of the policy and is later denied tenure because of it, a promissory estoppel claim may arise.  

A promissory estoppel claim arose out of the employer’s FMLA policy in Reaux v. Infohealth Management Corp.
  Reaux requested and received verbal and written authorization to take FMLA leave for the birth of her child.
  However, she was terminated while on leave because InfoHealth determined that she was not eligible for leave on the basis that the location where she worked did not employ at least 50 people within a 75 mile radius.
  The FMLA policy set forth in the employee handbook, however, did not include this eligibility requirement.
  

The court found in favor of Reaux on her promissory estoppel claim despite the at-will employment disclaimer in the handbook.
  The court relied heavily on the fact that Infohealth authorized the leave pursuant to its FMLA policy both verbally and in writing.  The FMLA policy in the handbook expressly stated that “its ‘family and medical leave policy…is applicable to all of [Infohealth’s] employees’ if they have worked at Infohealth for at least twelve months and worked at least 1250 hours during twelve months prior to their leave.”
    Relying on the express language in the handbook and the express authorization of Infohealth, Reaux took leave.

Preventing Family Responsibilities Discrimination
Preventing FRD has become a risk management issue.  In this era of dwindling state assistance to public universities, and shrunken endowments in many private universities as well, institutions of higher learning cannot afford to risk a lawsuit.  The cost of taking a discrimination claim to the summary judgment stage costs an average $100,000.
  For suits that go to trial, costs are significantly higher.  
Further, FRD claims impose additional costs beyond litigation expenses.  Faculty members will lose precious time to litigation.  Negative media attention can affect an institution's ability to recruit new faculty, students, and donors.  The emerging use of Title IX to force academic institutions receiving federal funds to address sex discrimination in educational activities and programs other than just sports may lead to the loss or decrease of critically important funding to institutions found liable for FRD claims.
  
Because the best defense is a good offense, below are five prevention strategies that colleges and universities can implement to minimize their liability for FRD claims.

(1) 
Train departmental chairs and other supervisors about FRD and its root cause, gender b bias based on caregiving. 

While departmental chairs and other managers may understand that they cannot discriminate against a candidate or professor because she is a woman, they may not understand that discriminating against her because she is a mother is gender discrimination.  Chairs also are commonly not aware that discouraging men from taking parental leave may violate federal law.  In addition, without training departmental chairs may handle parental leaves and other matters related to caregiving in ways that present legal risks for their universities.  Accordingly, training should emphasize:

●
how FRD cases arise and the groups that may be affected (it is not just about the mothers);

●
common gender-based biases against mothers or fathers;

●
that personnel actions must be based on legitimate job related criteria and business needs and individual performance rather than stereotypes; and

●
that the institution’s polices and procedures must be applied consistently to all employees regardless of gender and caregiver status. 

(2)
Implement an anti-discrimination policy that includes
:

· a definition of FRD;

· a statement of zero tolerance for discrimination against employees because of their caregiving responsibilities; 

· procedures for filing an internal complaint; and

· an assurance that employees will not be retaliated against for filing a complaint.

(3)
Put all employment policies in writing.

(4)
Ensure policies are administered, to the extent possible, by trained HR professionals rather than on an ad hoc basis by professors and department chairs.
(5)
Review the language and application of relevant employment policies.

Policies may be discriminatory on their face or in their application.  Also, they may be based on gender stereotypes.  Relevant policies including:
  

●
attendance;
●
leave benefits;
●
availability and form of alternative work schedules;

●
compensation policies; 
●
unwritten hiring and tenure criteria; and
●
written hiring and tenure criteria. 
Conclusion
The growing number of FRD cases does not have to mean growing liability for colleges and universities.  Recognizing the trend, understanding the root cause, and implementing prevention measures such as those discussed above will go a long way toward managing the risk.
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� A well drafted and publicized policy will along way to minimizing an employer’s liability in an FRD suit.  A model employer policy is available at www.worklifelaw.org/pubs/model_for_Employers.pdf.


� Note that one study found that one-third of surveyed institutions had policies regarding pregnancy and maternity leave that violated federal law.  Joan C. Williams, Are Your Parental Leave Policies Legal, The Chronicles of Higher Educ. (Feb. 7, 2005), available at http://chronicle.com/jobs/2005/02/2005020701c.htm.


� For more information on best practices and for updated information and training materials, contact the Center for WorkLife Law at http://www.worklifelaw.org. Also, for a primer on FRD see Joan C. Williams and Consuela A. Pinto, Family Responsibilities Discrimination: Don’t Get Caught off Guard, The Labor Lawyer, 293-327 (2007). 
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