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What You Can Do To Protect Your Clients:
WLL Releases Updated Report on the Increasing Frequency and Cost of Caregiver Discrimination Litigation
The Center for WorkLife Law (WLL) has released a new report detailing recent family responsibilities discrimination (FRD) litigation statistics.  The report, Family Responsibilities Discrimination: Litigation Update 2010 provides crucial information for employers, including: 
· Data about current trends in FRD litigation; 

· Changing workforce characteristics and the resulting implications; and
· Suggestions for how to avoid potentially costly litigation.
View the full 2010 litigation update report on the WorkLife Law website at http://www.worklifelaw.org/pubs/FRDupdate.pdf.

Highlights for Employers

How Many and What Types of Cases are Employers Facing?
Despite a decline in the overall number of employment discrimination cases decided by courts over the past 10 years, the number of FRD cases decided has increased significantly – by nearly 300%.

 The number of FRD cases filed by employees has increased dramatically over the past 10 years – by nearly 400%.  Employees in all occupational categories, in every industry, at every level in an organization, and at companies of all sizes file FRD claims. FRD lawsuits also have been filed in every state in the country. Part of the explanation for the increase may be changing workforce characteristics: there are more mothers and caregivers in the workforce and employees are becoming more aware of their rights, in part due to easier access to FRD information online. 
The types of FRD cases have changed over time.  While pregnancy cases continue to dominate and family leave cases continue to increase, there has been an upswing in cases that challenge gender-based stereotypes about mothers and fathers.  Examples of litigated gender bias fact patterns include: 
Denying a mother a promotion on the belief that she would not want to move her family;
Terminating a new mother on the presumption that mothers should be at home with their children;
Refusing to deem a father a “primary caregiver” so he would be entitled to additional leave to care for his newborn on the supposition that only women should care for their babies.
What Laws Apply To Employers Sued in FRD Claims?

More laws now exist to support FRD claims.  Even though no federal statute expressly prohibits discrimination based on family responsibilities, several states and 63 local jurisdictions have passed legislation that expressly prohibits discrimination against employees based on familial or parental status or family responsibilities.  These laws often drastically broaden the types of claims and factual showings on which employees can prevail.
What are the Risks for Employers?

Employees succeed at a far greater rate in FRD cases than other types of employment cases.  Employees alleging FRD prevail an astounding 50.7% of the time.
FRD cases can be extremely costly.  The average verdict or settlement amount for FRD cases is over $500,000, with 21 verdicts over $1,000,000, and four verdicts over $10,000,000.

What Are Some Common Triggers For FRD Claims?

Workplace fact patterns which lead to FRD lawsuits change over time.  Current trends indicate that employers should be aware of the following more increasingly common discrimination triggers:
· New supervisors who cancel employees’ flexible work arrangements, change shifts, impose new productivity requirements, or make comments intended to push family caregivers out.

· Mothers who experience discrimination starting when they became pregnant with their second child or with a multiple birth, due to employers’ assumptions that more than one child and work are too much to handle.

· Employees who have needs or make requests related to the care of elders, and who are thereafter terminated or demoted.
What Can Employers Do to Protect Their Clients from Liability?
A good place to start is to visit the Employer Section of our website to view suggestions for employer best practices, a model policy, available trainings, and additional resources to help prevent FRD lawsuits against your company: http://www.worklifelaw.org/ForEmployers.html. Following are some specific suggestions:

· Adopt a family responsibilities discrimination policy that informs supervisors and managers about assumptions and actions that could lead to legal liability, puts your Human Resources department on notice to be vigilant when addressing situations that could lead to liability, and creates an environment where discriminatory incidents can be resolved before they blow up into a lawsuit. A model policy is available on WorkLife Law’s website at http://www.worklifelaw.org/EmployerModelPolicy.html. 
· Create training programs for your HR personnel to learn how to properly investigate whether and where FRD exists in your company.  Trainings should teach HR personnel how to actively and regularly look for red flags that commonly lead to FRD suits, how to identify the types of employees who are most likely to be affected by FRD, and how to use systematic techniques to investigate the existence of FRD.  When your company receives an employee complaint of family responsibilities discrimination, a thorough investigation and prompt corrective action are key to preventing liability. WorkLife Law provides fee-based trainings for HR professionals, managers and supervisors, and company counsel. It also has training packages that can be purchased. For more information, please call Linda Marks, Director of Training and Consulting, at (415) 565-4640. 
· Educate supervisors about what constitutes caregiver discrimination, the groups that may be affected, and situations that give rise to FRD claims.  Make sure supervisors understand that personnel actions must be based on legitimate job related criteria and business needs and individual performance rather than stereotypes.

· Find out what local family responsibilities discrimination laws exist in your area and make sure your company’s non-discrimination policy is in compliance.  Many localities provide employees who experience family responsibilities discrimination with additional legal remedies, beyond state and federal law.  To find out what FRD laws exist in your local area, consult with your company’s legal representatives. For a non-exhaustive list of local laws, visit: http://www.worklifelaw.org/pubs/LocalFRDLawsDetail.html.  For more information on the existence and impact of local laws prohibiting FRD, read The Center for WorkLife Law’s recent report at: http://www.worklifelaw.org/pubs/LocalFRDLawsReport.pdf.
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