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Court Finds Employer Must Re-assign Work of Employee on FMLA Leave 
Debra Lewis sued her former employer, Freeburg Community School District in Illinois (School District), claiming that it retaliated against her in violation of the FMLA.  Ms. Lewis was terminated from her position as a bookkeeper for the School District while on intermittent FMLA leave to care for her terminally ill parents.  The School District denied any liability explaining that it terminated Ms. Lewis because her excessive absenteeism impeded her ability to perform the essential functions of her job.  The lower court held that Ms. Lewis was terminated for performance related problems and not for FMLA-protected absences and in so doing, granted defendant’s motion for summary judgment. The appellate court reached a very different conclusion, however.

The appellate court disagreed with the lower court, focusing on four errors made by the employer.  First, prior to taking leave to care for her ailing parents, Ms. Lewis’ performance was satisfactory.   It was only after she began caring for her parents, that Ms. Lewis’ supervisor informed the School Board of her performance problems.  The School District failed to timely inform Ms. Lewis of her right to take FMLA leave.  Further, School Board members expressed hostility toward the FMLA and encouraged Ms. Lewis’ supervisor to document any performance-related problems in order to build “a case” against her. The termination letter expressly stated that Ms. Lewis “miss[ed] too much work to meet the essential functions of [her] present assignment.”

Most persuasive, however, was the fact that Ms. Lewis was required to perform all of her full-time duties without assistance while taking intermittent FMLA leave.  The School District made no effort to reassign some of Ms. Lewis’ duties during the period in which she was taking intermittent leave and when she could not complete her full-time duties while working part-time, she was terminated for “performance problems.”  
Also worth noting is the fact that Ms. Lewis often worked from home on the days she took FMLA leave.  She received no pay for the time she spent working on theses days.  Ms. Lewis did not raise a Fair Labor Standards Act claim, but it appears that she would have prevailed had she raised the issue of nonpayment for work done at home.

The appellate court reasoned that the School District had a number of options available to it to assuage the temporary impact of Ms. Lewis’ intermittent leave including:  shifting some of her duties to other employees, hiring temporary part-time help and temporarily reassigning Ms. Lewis to another position.  The court found that the School District’s “unrealistic expectations” were “probative evidence of [its] retaliatory intent.”

The performance problems which were the stated reason for Ms. Lewis’ termination were the result of the School District's "failure to respond appropriately to the challenges presented by her FMLA-protected absences." 
Employers are all too familiar with the challenges of managing employees who are on intermittent FMLA leave.  Re-assigning work is never without its hassles regardless of the reason for the shift in duties.  The Lewis decision gives employers an added incentive, however, to be pro-active in managing work flow.  To lessen the burden of intermittent leave, employers can take steps now to manage work flow in the event an employee needs to be absent for a period of time, including cross-training employees, requiring employees to provide their supervisors with written descriptions of how they do various parts of their job (including where they keep key information others may need in order to cover for them), and identifying potential sources of appropriate temporary help.  Being prepared will not only help you deal efficiently with absences, but it may just keep you out of the courtroom.  
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