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Association Discrimination under the Americans with Disabilities Act:
Avoiding Discrimination against Employees Who Care for Disabled Family Members
	WHAT IS ASSOCIATION DISCRIMINATION?
· A full time employee’s young daughter is diagnosed with autism, and he needs to be involved in several therapies with her. The employer has a flex-time policy, and the employee has worked part-time in the past under this policy. When the employee makes a request to return to part-time due to his daughter’s needs, his supervisor refuses the request without giving the employee any reason.

· A ten-year employee with good reviews goes home for lunch every day to help her husband, who has a debilitating illness. A new supervisor is hired, who adopts a rule that bars employees from leaving the workplace during lunch breaks.

· A full-time teacher gives birth to a son with a disability. The school unilaterally reassigns her to a new position, which has substantially less authority and job responsibility.

All of the above fact patterns are examples of “association discrimination” under the ADA. Employers rarely recognize these situations as discriminatory until it is too late. Association discrimination is discrimination based on an applicant’s or employee’s relationship or association with an individual who has a disability. A claim for association discrimination does not require that the claimant have a disability of his or her own. The ADA also does not require that the claimant have a family relationship with the individual with a disability. 
EEOC Guidelines on the Association Provision of the ADA.
Association Discrimination and FRD: The EEOC has published Questions and Answers About the Association Provision of the ADA, which provides guidance on the purpose and application of association discrimination in employment. http://www.eeoc.gov/facts/association_ada.html. According to the EEOC, the purpose of the association provision is to prevent employers from taking adverse actions based on unfounded stereotypes and assumptions about individuals who associate with people who have disabilities.

EEOC Examples of Association Discrimination involving FRD: The EEOC provides a number of examples in which employees providing care for a disabled individual may claim association discrimination. Two of the examples involve employers taking adverse action against applicants and employees based on the employer’s assumptions and stereotypes about employees who have family responsibilities for disabled family members  :

· After interviewing several applicants, an employer determines that one candidate is best qualified. The candidate discloses that he has a child with a disability. If the employer does not hire the candidate based on a belief that the employee’s need to care for his child will have a negative effect on his performance, the employer is in violation of the ADA’s association provision.

· An employee and her supervisor have a good working relationship until the employee discloses that her spouse has a severe disability. Although the employee had always performed well, her supervisor begins to express concern – without any basis – that the employee will not be able to do her job due to her need to care for her husband. The supervisor starts yelling at the employee and singling her out for unreasonable work demands and deadlines. This employer may be liable for harassment and discrimination under the ADA based on the employee’s association with an individual – in this case a family member – with a disability.
General Points for all Association Discrimination Claims:

· The ADA does not require an employer to provide reasonable accommodation for a person without a disability, even if that person is a caregiver for a person with a disability.
· The ADA does require that employers treat employee who have disabled family members like other employees. Employers should make sure that these employees are not being harassed or singled out for unwarranted warnings to make them quit.
· The ADA requires employers to provide employees with dependents who have disabilities equal access to whatever health insurance coverage is offered to other employees. Employers are not required to provide additional health insurance coverage under the ADA.
More Resources for Employers:
Visit the Employer Section of our WorkLife Law website to view suggestions for employer best practices for avoiding discrimination lawsuits, model FRD policies, available trainings and more: http://www.worklifelaw.org/ForEmployers.html. 
The Center for WorkLife Law also provides fee-based trainings for HR professionals, managers and supervisors, and company counsel. It also has training packages that can be purchased. For more information, please call Linda Marks, Director of Training and Consulting, at (415) 565-4640. 
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	LESSONS FOR EMPLOYERS:  Based on Association Discrimination Claims Brought by Caregivers of Disabled Family Members 

(1) Cases where adverse actions were based on the employer’s assumptions about an employee’s family responsibilities:

Francin v Mosby, Inc (2008):  The Court allowed plaintiff’s ADA association discrimination claim to proceed where the plaintiff’s supervisor discussed the employee’s wife’s illness and its effect on his performance, then later terminated him. 

► Lesson –Supervisors should focus on performance only, not on the personal circumstances that they believe may affect performance (e.g. spouse’s illness).

Lucke v Multnomah County (2008): The court allowed an ADA association discrimination claim to proceed where an employee who cared for her disabled father was reassigned to menial tasks by her supervisor, because the supervisor reasoned that in the menial job, the employee could “take care of her family.”

► Lesson – Review adverse actions to make sure that they are not based on conscious or unconscious bias toward people with care-giving responsibilities.  

Colon v San Juan Marriott (2008): The court recognized a prima facie case for ADA association discrimination where an employee alleged that her supervisor expressed concern as to the condition of employee’s husband and whether she would need further leave to care for him. 
► Lesson -- Even well-intentioned questions may be misinterpreted, so it is best to avoid engaging in personal conversations regarding your employee’s disability association.
(2) Cases where adverse actions were based on the employer’s concern that an employee with a disabled family member will increase group health insurance costs:
Trujillo v PacifiCorp (2008):  Summary judgment for employer denied where the employer began investigating the employee after she began filing costly insurance claims for her sick son, raising questions of fact regarding the employer’s discriminatory intent.
► Lesson -- An employer may not make any adverse employment decision about an employee or job applicant, and may not deny an employee health coverage available to others because of that person’s association with a person with a disability. 
Gross v. The Gap, Inc. (2007): Plaintiff pleaded sufficient facts for an ADA association claim where she alleged that her employer terminated her to avoid the high cost of insuring her son, who was born with serious health complications.
► Lesson -- Employers must not consider the cost of health insurance for their employees – or their employees’ dependents – in making employment decisions. 
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