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Tips for Prevailing in an FRD Action:  The Tale of Two Employers

So often we report on FRD cases where the plaintiff prevailed, highlighting where the employer went wrong and how you, our readers, can avoid being the subject of the next big headline.  There is much to be learned from situations gone wrong and after all, an ounce of prevention is worth a pound of cure.  

However, there is just as much to be learned from cases where the employer prevailed because it did the right thing from the outset rather than because of poor lawyering on the part of plaintiff’s counsel, a misapplication of the law by an uninformed judge or simply luck.  I recently came across two such cases – Larsen v. Township of Branchburg and Staunch v. Continental Airlines, Inc.
In Larsen, No. L-40-03, 2007 WL 135706 (N.J Super. A.D. January 22, 2007), the plaintiff, a patrol officer, requested light duty after learning that she was pregnant.  The Branchburg police department eliminated its light-duty policy approximately 18 months before the plaintiff requested a light-duty position.  There was evidence that the no light-duty policy was applied across the board to men and women without exception.  Nevertheless, the Township offered the plaintiff two temporary positions in its Tax Assessment Office with a guarantee that Larsen would be restored to her position as a patrol officer as soon as she was medically cleared to perform all of her duties.  Plaintiff declined both positions and took an unpaid leave of absence.  After Larsen delivered, she returned to work as a full-time patrol officer and received all appropriate salary increments.  
Shortly after returning to work, Larsen filed a compliant alleging among other things, gender discrimination pursuant to the New Jersey Law Against Discrimination.  Specifically, Larsen claimed that she was discriminated against on the basis of her pregnancy when the Township refused to accommodate her pregnancy when it refused to give her a light-duty work schedule.  

This issue was tried to a jury and the Township of Branchburg prevailed.  Larsen made a motion for a new trial, which the trail court denied.  Larsen appealed the trial court’s decision and again did not prevail.  In reaching its decision, the appellate court found persuasive the fact that the Police Department’s no light-duty policy was applied equally across the board without exception.  In denying plaintiff’s appeal, the court held that “[a]lthough childbirth is unique to women, and an employer is prohibited from discriminating against a woman who becomes pregnant, an employer cannot be required to give preferential treatment to female employees who become pregnant.”  Larsen, 2007 WL 135706 at 6.  Consistent application of the relevant employment policy was the critical factor in the court’s decision.

In Staunch, No. 1:06-CV-1011, 2007 WL 218729 (N.D. Ohio January 26, 2007), the plaintiff sued her employer, Continental Airlines, Inc., for pregnancy discrimination under §4112.02(A) of the Ohio Revised Code and for interference and retaliation under the Family and Medical Leave Act (FMLA).  Specifically, Staunch alleged that she was terminated because of her pregnancy.  In addition, she claimed that Continental took into consideration FMLA-protected absences when it decided to terminate her from her position as a flight attendant.  The court granted Continental’s motion for summary judgment on both counts.  
Plaintiff’s pregnancy discrimination claim failed for multiple reasons.  Here, timing and Continental’s careful documentation and lenient application of its termination policy were the crucial factors.  Continental terminated Staunch approximately two years after her pregnancy.  Also, Staunch was unable to show that Continental’s legitimate, non-discriminatory reasons for her termination, deficient job performance and poor attendance, were pretextual because Continental identified all the absences it took into consideration in the two termination warnings and letter that it sent Staunch.  None of the dates were FMLA-protected absences.  Contrary to its policy, Continental issued a second termination warning rather than immediately terminating Staunch when she accrued additional absences after the first termination warning.  Finally, Staunch did not refute any of the absences or performance deficiencies.  Taken together, the evidence did not indicate an intent on the part of Continental to terminate Staunch because of her pregnancy.

Staunch’s FMLA claimed failed for similar reasons.  The events were too remote in time and Staunch’s continued excessive absences superseded any pretextual connection between the plaintiff’s FMLA leave and her termination.    
Larsen and Staunch demonstrate how consistent application of policies and careful attention to timing and documentation can go a long way toward defeating an FRD claim.  With FRD cases increasing exponentially and plaintiffs’ prevailing at a rate of 50%, employers need to have as many tools as possible in its tool box to prevent as well as defend FRD claims.
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