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Promissory Estoppel:  
A new Arrow in FRD Plaintiffs’ Quiver
State common law causes of action have been fertile grounds for family responsibilities discrimination (“FRD”) claims for some time.  Promissory estoppel, a state claim that has thus far played a limited role in FRD litigation, may become more useful to employees as a result of a recent case.   
In order to prevail on a promissory estoppel claim, plaintiffs need show only that their employers made an unambiguous promise on which they relied to their detriment. For example, a marketing coordinator was terminated near the end of her pregnancy.  She brought a promissory estoppel claim based on her employer’s promise to give her a performance review in a month after she had been given a warning, but the employer fired her instead.  She won at trial.  The court found that it was not reasonable to expect her to locate a job until after the birth of her child and thus she was entitled to damages for eight months of lost wages - two months for the time she would have worked prior to the birth of her child and another six months to conduct a job search - and seven months of lost benefits.  Greco v. Woodcrest Homes, 2006 U.S. Dist. Lexis 43662 (D. Colo. 2006).  Other FRD cases raising the issue of promissory estoppel include; Fantasia v. Ethan Allen, Inc., 1999 Conn. Super. LEXIS 29 (Super. Ct. Conn. 1999); Decker v. Anderson Consulting, 860 F. Supp. 1300 (N.D. Ill. 1994); and McCormick v. Hi-Tech Plating, Inc., 10 Mass. L. Rptr. 229 (Mass. Super. Ct. 1999).  
The recent case is a Seventh Circuit decision in a non-FRD case that broadened the scope of promissory estoppel claims for plaintiffs whose main claim is based on an FMLA violation.  In Peters v. Gilead Sciences, Inc., No. 06-4290, 2008 U.S. App. LEXIS 14894 (7th Cir. July 14, 2008), Peters applied for FMLA leave for a work-related shoulder injury. Gilead’s FMLA policy did not include the requirement that an employee seeking FMLA leave must be employed at a worksite that employs at least 50 employees within a 75 miles radius.  Peters’ worksite did not satisfy the 50/75 rule.  Nonetheless, he was granted protected leave to which he was not otherwise entitled.  

To make matters worse, Gilead miscalculated the expiration date of the FMLA leave by one month granting Peters only eight weeks of leave instead of 12. When Peters did not return after eight weeks on leave, Gilead replaced him.  

Peters sued alleging that his termination violated the FMLA.  He also added a state law promissory estoppel claim.  Gilead argued that Peters was not eligible for FMLA leave because he did not meet the 50/75 requirement and, therefore, all claims should be dismissed.  The trial court agreed.  The Seventh Circuit, however, did not.  
The Seventh Circuit found that, even if Peters was not eligible for FMLA leave, he may have an FMLA-like claim for breach of contract or promissory estoppel based on his detrimental reliance on Gilead's handbook policy and the letters he received approving his request for 12 weeks of FMLA leave.  The Court remanded the matter back to the trial court.
This case has obvious implications for FRD litigation.  If employers agree to provide family-care leave in excess of what is required by the applicable statutes, it is the employer’s agreement and not the terms of the statutes that will govern the specifics of the leave.  
Leave policies are not the only way that promissory estoppel claims can arise, of course.  If employers hire new employees with promises of certain work schedules and then renege on the promises, the employees may be able to sue for promissory estoppel if they relied on the promises (such as by turning down other job offers or quitting their current employment).  Additionally, if employers ask employees to make changes to their work situation with the promise that their advancement won’t be affected – such as asking a mother who does not want to travel to move temporarily to another position that has limited promotion potential with the promise that she will nevertheless be eligible for promotion – they need to follow through on their promise or they could face a lawsuit.  Finally, even casual comments such as “you can take off whatever time you need,” may be deemed by a court to contain a promise that the leave will not result in termination.
How can employers avoid promissory estoppel claims?  

•
Request that legal counsel periodically review all handbooks and employment policies to identify areas where the policy exceeds or fails to meet legal requirements.  This is particularly true of FMLA policies because they are complicated, require a number of provisions and FMLA claims are the most common FRD claim after Title VII based causes of action.

•
Follow through on promises made to employees and if it becomes impossible, explain the situation to the employee and provide the employee with an acceptable alternative that leaves the employee in as good a position as he or she would have been in if the promise had been kept.
 •
Discuss with managers how and when a promissory estoppel claim can arise.  Often, managers want to avoid dealing with personnel issues.  But, rather than say nothing and simply send the employee to HR, they make off the cuff statements about what they will do in an effort to appease the employee.  Without realizing it, the manager may have just bound the company to a particular position.  How can managers avoid promissory estoppel claims?  Train them to think before making any promises and send all personnel issues, particularly those involving leave requests and disciplinary actions, to HR.
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