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Stereotypes are standardized and simplified conceptions of groups based on prior assumptions. Benign stereotypes (“15 year-olds are in high school”) may be useful for organizing the large amount of data people confront in a day. Other stereotypes are harmful and can result in discrimination against groups of people, including caregivers.
Test your own biases with this well-known
brain teaser:
A patient is brought into an emergency room. The surgeon says, “I can’t operate on this patient: he’s my son.” The surgeon is not the patient’s father. Why can’t the surgeon operate?

Answer: The surgeon is the patient’s mother.
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This brain teaser works on most people because of the hidden assumption that surgeons are male. 
This is an example of unconscious gender biases that influence most people’s views to some degree. Although this unconscious stereotype may not indicate a negative intent, these biases are harmful if they result in discrimination against a gender or other protected class.  When these biases go unchecked in the workplace, they can result in adverse actions or reduced opportunities for employees, and an employer may be liable for substantial damages, including punitive damages. (For an in depth discussion of stereotypes and gender discrimination, see chapter 3 of Reshaping the Work-Family Debate: Why Men and Class Matter, by Joan C. Williams, Distinguished Professor of Law at University of California, Hastings College of Law, and Founding Director of the Center for WorkLife Law.)
Common stereotypes:
Studies show that these are some of the most common assumptions about employees who are caregivers. 
Pregnant workers:
· Not competent

· Not dependable

· Not committed

· Out sick more 

Mothers

· Take too much time off

· Not willing to travel or work long hours

· Put family first

Fathers Who Take Family Leave
· Not team players

· Not ambitious

· Not masculine, 

· Doing “women’s work”

Caretakers of ill/disabled/elderly
· Distracted

· Too much time off

· Not dependable

Case examples: 
Employers need to be aware of how hidden biases may affect their managers’ decision-making. Stereotyping that leads to discrimination against caregivers lowers morale and can result in costly litigation and damages. Here are several fact patterns that resulted in successful employee claims:
· Maxwell v. Virtual Education Software, Inc -- In an October 2010 decision, Norma Maxwell, a Web designer, was terminated by the company’s owner three days after returning from maternity leave for her second child, despite her supervisor’s view that she was the best. Web designer the employer had ever hired. During Maxwell’s pregnancy, the owner criticized her for having a “bad attitude” when she suffered from morning sickness at work. He told her that all the other pregnant women he knew were “glowing.” The court noted that the owner’s “family hierarchy” viewpoint prompted him to assume that Maxwell could not get her work done at home because “the children would come first.” The court specifically found that gender stereotyping can be evidence of sex discrimination without a need for comparator evidence. The court awarded $100K+ in damages to the plaintiff. (E.D. WA, Oct. 26, 2010).
· Chadwick v. Wellpoint, Inc. -- A federal appellate court reversed a summary judgment for an employer where a female plaintiff with an outstanding employment record and experience did not receive a promotion. The plaintiff alleged that her employer failed to promote her because of a sex-based stereotype that women who are mothers, especially of young children, neglect their jobs in favor of their caregiving responsibilities. The employee had an older child and triplets, and when she did not get the promotion, her supervisor told her: “It was nothing you did or didn’t do. It was just that you’re going to school, you have the kids and you just have a lot on your plate right now.” (1st  Cir. 2009).
· Knussman v. Maryland -- When a male state trooper sought to take family leave to care for his newborn while his wife was ill, his employer told him “God made women to have babies, and unless [he] could have a baby, there is no way [he] could be the primary care[giver].” His wife would have to “be in a coma or dead” before he could be the primary caregiver. (4th Cir. 2001).

· Lust v. Sealy -- The plaintiff’s supervisor testified that he did not recommend the plaintiff – a female employee with outstanding reviews -- for a promotion because she had children and he assumed that she was unwilling to relocate her family, although she had never expressed this view. The jury returned a verdict for $1.1m, reduced on appeal to $300K (7th Cir. 2004).
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Tips for Employers to Prevent Unlawful Gender Role Stereotyping
►Read the EEOC Guidelines.
In 2008, the EEOC issued guidelines for avoiding discrimination against caregivers. Sections 3 and 4 of the Guidelines specifically address stereotyping, and are a good primer on hidden biases affecting management decisions. (The full text of the EEOC Guidelines is posted on the WLL website at http://worklifelaw.org/AboutFRD.html
►It’s 2011 -- Check your ideas about family roles at the door. 
The Brady Bunch was not a realistic show, even in 1974, but in 2010 stereotypes of “traditional parental roles” still persist despite current family statistics. The reality is that more than 12 million families with children rely primarily on the mother’s earnings. More than one-third of mothers in 48 states are the family’s primary breadwinner—these women provide at least half of a couple’s earnings or are single working mothers. Train managers about the realities of today’s workplace, so that they don’t make decisions based on outmoded stereotypes.
►The Road to Hell is Paved with Good Intentions -- Focus on an employee’s performance, not on his or her family life. 
Many supervisors mean well when they express sympathy for an employee about his or her responsibilities outside of work. Teach your managers that compassion is a positive quality, but that they must base their employment decisions on employee performance. These decisions should not be affected by a concern for an employee’s responsibilities at home. 
More Resources for Employers:

Visit the Employer Section of our WorkLife Law website to view suggestions for employer best practices for avoiding discrimination lawsuits, model FRD policies, available trainings and more: http://www.worklifelaw.org/ForEmployers.html. 
If you need help with training, the Center for WorkLife Law has developed training programs, including webinars, to assist attorneys and employers. For more information, please call Linda Marks, Director of Training and Consulting, at (415) 565-4640.
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