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PRESIDENT BUSH ANNOUNCES INTENT TO VETO EXPANSION OF FMLA
On December 14, 2007, the Senate approved 90-3 the National Defense Authorization Act (H.R. 1585).  The House approved the bill just two days earlier on December 12, 2007.  Early reports indicated that President Bush was expected to sign the bill into law before the end of the year.  However, on December 28, 2007, the President announced that he intended to veto the bill because of concerns with a provision unrelated to the amendments to the Family and Medical Leave Act (FMLA.)
The bill, among other things, called for the amendment the FMLA to require employers to provide 12 weeks of FMLA leave to immediate family members (spouses, children or parents) of reservists or members of the National Guard who are called to active duty in the U.S. military. Additionally, it required employers to offer up to 26 weeks of unpaid job-protected leave to employees (spouse, child, parent or next of kin of a covered servicemember) who are providing care for family members wounded while serving in the U.S. military.  

The FMLA amendments were just one part of a larger policy bill. The President’s objections related to a provision that would allow U.S. citizens and businesses to file suit against and freeze the assets of the Iraqi government for the actions of Sadaam Hussein and his administration.

YEAR END WRAP-UP
As we have seen, even employers with active and knowledgeable HR departments, well trained managers and the best of intentions can find themselves in the midst of an FRD claim.  WLL has identified four red flags areas from our research and conversations with employers, employees and employment attorneys and we wanted to share them with you.
Employers should proceed with caution are (1) when a new manager joins the team; (2) anytime an employee requests a flexible work schedule regardless of whether the employer plans to grant or deny the request; (3) whenever an employee announces a pregnancy; and (4) whenever an employee returns from any leave taken for caregiving purposes, particularly maternity leave.

Based on our experience, many well intentioned employers face FRD claims because of a new manager’s actions.  These employers at some point in time provided FRD and/or general anti-discrimination/harassment training for their managers.  While this one time training educated existing managers (and certainly helped to minimize the employer’s liability for FRD), it did nothing for managers who joined the team after the training session.  Accordingly, we suggest that new manager orientation sessions include a brief training or review of the company’s FRD and/or anti-discrimination/harassment policies and procedures.  Employers should also consider conducting the full FRD/EEO training periodically for all mangers.  WLL has training materials and can assist employers and their attorneys in tailoring a program to suit each employer’s workplace.  For additional information on our training packages go to www.worklifelaw.org/AdditionalResources.html.

The second red flag area, requests for alternative work schedules, was the featured topic in WLL’s November Employer Alert.  A growing segment of FRD cases involve situations where caregivers are denied flexible schedules, retaliated against or harassed because they have requested a flexible work arrangement of some type.  This is also one of the issues most frequently raised by employers and employees alike as an area of concern.  Both the November Employer Alert and WLL’s recently published issue brief, “Litigating Flexibility,” outline the possible legal theories that may be used to challenge employers’ decisions relating to flexible work schedules as well as tips for minimizing employers’ liability for these decisions.  The issue brief can be found on the WLL website at www.worklifelaw.oreg/pubs/Issue%20Brief%20-%20FWAs.pdf and the November Alert is attached to this e-mail.
Pregnancy discrimination, specifically the treatment of employees when they announce their pregnancy or return from maternity leave, continues to be a significant area of concern.  Research has shown that motherhood and pregnancy are key triggers for gender bias, which underlies most FRD claims.  The best way to eliminate gender bias in the workplace is by raising awareness among your managers.  The start of the New Year is always a good time to conduct a brief training program for managers on the company’s anti-discrimination policies and practices.  During this annual review, emphasize: (1) common gender-based biases against pregnant employees and employees who recently returned from maternity leave; (2) how these biases can manifest themselves in daily workplace situations; (3) that gender-bases biases are unlawful and any employment decisions based on such biases will lead to liability for the company; and (4) personnel actions must be based on legitimate job related criteria and business needs and individual performance rather than stereotypes.

Finally, Happy New Year from the staff at the Center for WorkLife Law!
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