EMPLOYER ALERT

December 23, 2008

Center for WorkLife Law

 (415) 565-4640

www.worklifelaw.org
The OBama administration means a renewed focus on Workplace Flexibility 
and FRD in 2009
By all accounts, the first 100 days of President Obama’s administration will be extremely busy.  Labor and employment issues are said to top his agenda. Two components of President-Elect Obama’s agenda for working families caught WLL’s eye.  The first is a commitment to enforcing the EEOC Guidance on Caregiver Discrimination.  The second is the expansion of flexible work arrangements through the creation of a government program to educate employers about the benefits of flexible work schedules and assist them in creating flexible work programs.
FRD claims often stem from male and female caregivers’ need for some form of flexibility whether it is a reduced hours schedule, a job share, a change in working hours, the use of leave to care for a family member or the inability to work overtime.  In many cases, employers’ denial of these requests or retaliation for seeking flexibility has led to lawsuits.  Raising awareness among employers about FRD and the intersection between FRD and flexible work arrangements is as important as ever.  Schedule an FRD training for managers after the new year as part of your year end wrap up.  Review the common biases against caregivers generally and those who take advantage of flexible work arrangements.   Emphasize the benefits of flexible or reduced hour schedules including, among other things, a decrease in payroll expenses, an alternative to layoffs, and increased productivity.  
THE YEAR IN REVIEW 

Looking back on our research and conversations with employers, employees, unions and employment lawyers during 2008, two important trends in FRD law surfaced.  First, causes of action related to pregnancy discrimination continued to top the list of FRD claims this year.  Second, the downturn in the economy raised an interesting FRD issue.  What about employees laid off while on protected leave?
Pregnancy Discrimination Claims
The prevalence of pregnancy discrimination claims was a subject of WLL’s 2007 Year in Review.  Pregnancy discrimination continued to be such a significant area of concern this year that we thought it prudent to include it again in our 2008 wrap up.
The pregnancy-related complaints WLL heard in 2008 were based on a variety of fact patterns, including allegations that women were forced to go on maternity leave before it was medically necessary, demoted to positions with less responsibility and involuntarily cut back to part-time schedules when they announced they were pregnant or when they returned from leave.  The driving force behind each of these employment decisions was a bias that mothers are unreliable and uncommitted.  
We have said it before and it is worth repeating - research has shown that motherhood and pregnancy are key triggers for gender bias, which underlies most FRD claims. Accordingly, the key to preventing FRD claims generally and pregnancy discrimination claims specifically is eliminating gender bias from the workplace.  

The start of a new year is always a good time to conduct a brief training program for managers on the company’s anti-discrimination policies and practices.  During this annual review, emphasize: (1) common gender-based biases against pregnant employees and employees who recently returned from maternity leave; (2) how these biases can manifest themselves in daily workplace situations; (3) that gender-based biases are unlawful and any employment decisions based on such biases will lead to liability for the company; and (4) personnel actions must be based on legitimate job related criteria and business needs and individual performance rather than stereotypes.

You may find, as we do, when you are training managers, that managers sometimes ask why we are concerned about bias because the bias is actually true – for example,  managers might claim that mothers are absent frequently from the office, and ask why they should not therefore prefer women without children.  There are multiple answers to this.  The easiest answer is that even if most mothers are frequently absent, that does not justify taking pre-emptive action against a particular employee who is a mother; she may be a very reliable employee who is not frequently absent, or she may be able to make up her work around her absences such that there is no impact on her productivity.  A second answer, slightly more complex, is that other employees who are not mothers may also be frequently absent, such as a man who has a chronic health condition, and mothers cannot be treated differently from them.  Related to this is the practical idea that employers often have to adjust to meet the varying needs of their employees in order to retain their best and most experienced employees.  A final answer, which takes more explaining, is that social psychologists tell us that we notice and remember things that reinforce our biases.  Consequently, we may recall many times when mothers were absent but overlook the many times that nonmothers were absent.  Similarly, we interpret ambiguous events in light of our biases.  For example, if, unbeknownst to us, a mother is out of the office on a business trip, we may assume she is out with a sick child.  Therefore, if we were to investigate what we “know” about mothers, we might find the real situation to be different.

Employees Laid Off While on FMLA Leave

The downturn in the economy has forced employers across industries to undertake cost cutting measures, including reductions in force.  Invariably, employees on FMLA leave get caught up in the layoffs. Because they are not in the workplace, they have no idea that the cuts are coming and receive very little information about how or why the employer decided to eliminate their positions.  Employees on protected leave do know, however, that they are guaranteed the same or similar position when they return from leave.  Accordingly, these employees are filing claims with the Department of Labor and EEOC or seeking advice of counsel.  

Regardless of whether these claims have merit, employers are still expending limited resources and incurring costs to respond to these claims.  How can all of this be avoided?  

(1) 
Beware of the “RIF of one” – the single employee whose position is eliminated.  The RIF of one automatically raises suspicions, particularly if the employee is on FMLA leave.  If you or a client is planning to layoff a single employee, be sure that there is a strong legitimate business reason for the decision.  

(2)
Review all layoff decisions before they are final to determine whether employees on protected leave are impacted by the RIF.  It has long been the sound advice of employment lawyers that their clients review their lay off decisions to determine whether women, minorities, and employees over 40 are disproportionately impacted by the RIF and document the legitimate business reasons for the lay off decisions.  Employers should review layoff decisions affecting employees on protected leave as well.
If employees on protected leave are among the group of people to be laid off, make sure there is a legitimate business related reason for selecting them for termination.  Having a legitimate business related reason and documentation to support the RIF decisions readily available can help head off potential claims. Reminder – employers may not use the failure to meet production quotas as a reason for an adverse action if the employees failed to meet the quota because they were on FMLA leave.  (Schultz v. Advocate Health, No. 01 C 702, WL 1067256 (N.D. Ill. 2002); Lewis v. School District #70, et al., 523 F.3d 730 (7th Cir. 2008); Martin v. Brevard County Public Schools, 2008 US LEXIS 20580 (11th Cir. September 30, 2008); and Wojan v. Alcon Laboratories Inc., 2008 U.S. Dist. LEXIS 69576 (E.D. Michigan September 15, 2008).)  
(3)
Communicate with the employees on leave.  To the extent information relating to the RIF, including the business reasons for the cuts, is provided to the workforce at large, forward that information to the employees on leave.  If employees are given the opportunity to meet with the decision makers to explain why their positions should not be eliminated, make sure employees on leave are given the same opportunity.  Some up front communication can go a long way to avoiding an FMLA or discrimination claim.
Finally, happy holidays from the staff at the Center for WorkLife Law!
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