EEO Update: Retaliation Claims

1. Supervisors can’t retaliate against employees who:

a. File a lawsuit against the company.

b. Talk to HR about being discriminated against.

c. Answer questions in a company investigation of a discrimination complaint.

d. All of the above.

Correct answer is (d):  A new court decision makes it unlawful for an employer to retaliate against employees who participate in investigations of other employees’ discrimination complaints.  You already knew (a) was correct, and (b) is correct because making any type of internal complaint is protected activity for which an employee cannot be punished.

2.
Which of the following actions is considered retaliation if done in response to the employee

making a discrimination complaint? (More than one answer may apply.)

a. Firing.

b. Switching a mother to a work schedule you know she can’t handle due to childcare obligations.

c. Insisting that the employee follow the same rules that are evenly enforced as to all employees.

d. Being rude to everyone in the office.

Correct answers are (a) and (b).  Answer (a) is obvious, but answer (b) is less so; an adverse action is still retaliation even if it may not affect most employees.  What the law considers retaliation depends on the employee’s individual circumstances (such as family obligations). 

3.
Let’s try another one.  Which of the following actions is considered retaliation if done in response to the employee making a discrimination complaint? (More than one answer may apply.)
a. Denying a pregnant employee rest breaks when other employees are allowed breaks if they need them.
b. Denying an employee’s request for an alternative work schedule for child care reasons when the proposed schedule is impossible due to legitimate business needs.  
c. Giving the employee an unjustifiably poor performance evaluation that negatively impacts his annual pay increase and bonus.

d. Following the company’s no call/no show policy and giving the employee a written warning when she fails to report to work and does not call in
Correct answers are (a) and (c).  Pregnant employees need to be treated the same as other employees.  Denying rest breaks under this scenario would give rise to a discrimination claim as well as a retaliation claim.  Taking any adverse action, including giving an employee an unjustifiably poor evaluation, simply because he or she complained about discrimination is unlawful retaliation.  A retaliation claim will not be successful if you consistently follow company policies and procedures and your reasons for the adverse action are based on legitimate business needs rather than the fact that the employee complained about discrimination.
4.
This quiz so far has been about retaliation in discrimination situations.  What about other situations, such as when an employee takes family and medical leave that is protected by statute?   

Which of the following situations could lead to a retaliation claim for taking protected family leave?

a. Firing the employee when he fails to return from leave as scheduled.
b. Cutting work hours.
c. Requiring the employee to follow the employer’s call in policy that is consistently applied to all employees. 

d. Demoting the employee to a lesser position but with the same pay as her original job.
Correct answers are (b) and (d).  Employees who take protected FMLA leave are entitled to return to the same position or one that is comparable to the position that they held prior to going on leave.  
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