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When the financial crisis hit in 2008, it was clear that the U.S. was in a recession.  Unemployment hit new highs, and some studies reported that up to 82% of the job losses during this time affected men. Pundits called it a “Mancession.”  With this backdrop, it is important to remember that although the majority of FRD cases involve female caregivers, FRD also protects male caregivers.

Male FRD occurs primarily when male workers experience adverse actions or harassment for taking time off to care for a newborn, or to care for their sick spouses/partners or aging parents. As the U.S. Supreme Court noted, “Stereotypes about women’s domestic roles are reinforced by parallel stereotypes presuming a lack of domestic responsibilities for men. These mutually reinforcing stereotypes created a self-fulfilling cycle of discrimination.”Nevada Dep’t of Human Res. v. Hibbs (2003)
Discrimination against male caregivers often takes the form of:

· Holding men with family responsibilities to higher standards;

· Over –scrutinizing their work;

· Interfering with their ability to take family leave; or 

· Retaliating against men who take family leave.
For a more extensive discussion of the issues and cases in this Alert, see Williams and Tait, “Mancession” or Momcession”? Good Providers, a Bad Economy, and Gender Discrimination, to be published soon in the Chicago-Kent Law Review.
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Case Examples: 

Following are several cases that demonstrate how bias against male caregivers arises in the workplace, so that employers can be attuned to avoiding liability for FRD toward males.

· Questioning Male Commitment to the Job.

Some employers labor under an outdated “Madmen” stereotype that men should behave like traditional breadwinners who are available whenever the employer needs them. The corollary to this stereotype is the belief that men who take time off to care for their families are not committed to their jobs, and lack ambition or drive.  Often problems begin between a male employee and his employer when he requests family leave under the FMLA. In Rabe v. Nationwide Logistics, Inc., a male employee requested FMLA leave when his wife gave birth. The employee alleged in a lawsuit that the employer denied his request because the office was “really busy” and “[the male employee] did not have the same rights as his female colleagues,” according to his supervisor. The court in Rabe denied the employer’s motion for summary judgment, and allowed the case to proceed.

· Bad Shifts and Schedule Changes

When a man requests or takes a family leave, he may be subjected to retaliation by an employer who has a bias against men as caregivers. Retaliation may take the form of demotion, transfer or termination. In Kuo v. Computer Associates, a Senior Vice President took an FMLA leave to care for his newborn after his wife decided to go back to work. When Kuo returned from leave, he was demoted and taken off the incentive compensation plan, then fired. An arbitrator found that Kuo had been wrongfully terminated and his employer had interfered with his FMLA rights.

· Terminated While on Leave.

In Chester v. Quadco Rehab. Ctr., a male employee took family leave to care for his wife and newborn. During his leave, he was laid off as part of a reduction in force. The court recognized that a reduction in force may be a legitimate business reason for terminating an employee on FMLA leave. However, in this case, the timing of the leave and termination were suspiciously close, and the employee alleged that the employer threatened him with a bad evaluation if he extended his FMLA leave. The court denied the employer’s summary judgment motion, and allowed the employee’s case to proceed.
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Tips for Employers to Prevent Unlawful Stereotyping of Male Caregivers

►Read the EEOC Guidelines.
In 2008, the EEOC issued guidelines for avoiding discrimination against caregivers. Section II(c) of the Guidelines specifically addresses discrimination against male caregivers.  Go to http://www.eeoc.gov/policy/docs/caregiving.html#discrmale (The full text of the EEOC Guidelines is posted on the WLL website at http://worklifelaw.org/AboutFRD.html)
►Stop the Name-calling: He’s a caregiver, not “Mr. Mom.”

In order to prevent FRD towards men, employers should examine their own biases, conscious and unconscious, that a male caregiver is an “exception” to the norm, or an emasculated Mr. Mom. Mr. Mom, a 1983 movie, and its TV and movie progeny, portray women as natural caregivers who need to rescue hapless fathers who are “babysitting.” Note that the term “babysitting,” in itself, suggests that the father is not a caregiver, but a substitute for the real caregiver. 

HR can teach employees through example by administering family leave policies in an even-handed, gender-neutral way. HR should also be alert to signs that male caregivers are suffering adverse actions or harassment when they request, take or return from family leave. Training managers about the realities of today’s workplace will help them avoid making decisions based on outmoded stereotypes. This will reduce the risk to the employer for lawsuits by males based on FRD and FMLA.
More Resources for Employers:

Visit the Employer Section of our WorkLife Law website to view suggestions for employer best practices for avoiding discrimination lawsuits, model FRD policies, available trainings and more: http://www.worklifelaw.org/
ForEmployers.html
If you need help with training, the Center for WorkLife Law has developed training programs, including webinars, to assist attorneys and employers. For more information, please call Linda Marks, Director of Training and Consulting, at (415) 565-4640.

You received this e-mail because you recently attended a program sponsored by WLL or you sent WLL an e-mail asking us to add you to our distribution list for employer e-mail alerts.  If you wish to be removed from our distribution list, please send an email to employeralerts@worklifelaw.org. If you have found this alert to be useful, please feel free to pass it on to colleagues.  New readers can subscribe to WLL's Employer Alert by sending an email to employeralerts@worklifelaw.org.

This Employer Alert is provided for general information purposes only.  Any information contained in this alert should not be construed as legal advice and is not intended to be a substitute for legal counsel.
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