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U.S. Department of Labor Issues Proposed Amendments to the FMLA Regulations
On February 11, 2008, The U.S. Department of Labor (DOL) issued a Notice of Proposed Rulemaking (NPRM) regarding changes to the FMLA regulations.   The proposed changes are in response to various court decisions as well as the numerous comments provided by interested parties in response to the DOL’s December 1, 2006 Request for Information (RFI).  
The NPRM proposes changes to a number of the original FMLA regulations, some more significant than others.  Here, we highlight a few of the more significant potential amendments.
Based on comments submitted by the Center for WorkLife Law, numerous employers and other interested parties, the DOL agreed to clarify the language in Section 825.220(d), which originally stated 

where an employee has voluntarily accepted a light duty position in lieu of taking FMLA leave, the employee’s right to restoration to the same or an equivalent position is available until the 12 weeks have passed within the 12-month period, including all FMLA leave taken and the period of “light duty.” 

This language is nonsensical when you consider that employees on light duty are not on leave.  Indeed, they continue to perform work for the employer albeit in a different capacity.  Further, counting light duty work against a pregnant employee’s FMLA leave could lead to a disparate impact claim under the Pregnancy Discrimination Act.  Most women become pregnant during their working years and may need to use light duty to keep working while pregnant; men do not face predictable temporary medical conditions with the same frequency, and they are far less likely to need leave for recovery from a medical procedure after a period of light duty the way women routinely need leave to recover from childbirth.  

 

The proposed regulations make clear that the acceptance of light duty in lieu of FMLA leave does not count against an employee’s FMLA entitlement and does not affect his/her job restoration rights.  This change positively affects both employers and employees.  

An equally positive change to the same section of the regulations now allows the settlement of past FMLA claims.  
The NPRM also suggests a change to Section 825.215(c) (2) regarding the payment of bonuses pursuant to incentive programs to employees on FMLA leave.  The current regulations distinguish between attendance and safety bonuses and production bonuses on the basis that the later requires performance while the former do not.  In so doing, the regulation states that an employee who takes FMLA leave and has met all the requirements for an attendance and or safety bonus before the FMLA leave began, “the employee is entitled to continue this entitlement upon return from FMLA leave, that is, the employee may not be disqualified for the bonus (es) for the taking of FMLA leave.”  
The proposed regulations would do away with this distinction between the two types of bonuses and instead call for a general rule that employers who maintain incentive programs, such as perfect attendance awards, may disqualify an employee who does not reach the goal due to an FMLA absence.  If this change becomes final, employers should take care when determining bonuses.  Employers may find themselves facing a discrimination charge if employees on protected FMLA leave are denied a bonus while employees on other forms of unpaid leave receive a bonus pursuant to the same incentive program.  
The NPRM also includes proposed regulations implementing the military family leave provisions of the National Defense Authorization Act (the Act).  The Act requires that employers provide 12 weeks of FMLA leave to immediate family members (spouses, children or parents) of reservists or members of the National Guard who are called to active duty in the U.S. military. Additionally, employers must offer up to 26 weeks of unpaid job-protected leave to employees (spouse, child, parent or next of kin of a covered servicemember) who are providing care for family members wounded while serving in the U.S. military. 

In addition to seeking comments on all of the proposed changes, the DOL seeks additional comments on specific regulations as well as proposed forms.  The public has until April 11, 2008, sixty days from the date the NPRM was issued, to submit comments on the proposed rule changes.  The full text of the NPRM is available at www.dol.gov/esa/whd/fmla/FedRegNPRM.pdf.
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