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Lilly Ledbetter Fair Pay Act and FRD
On January 29, 2009, President Obama signed the Lilly Ledbetter Fair Pay Act of 2009 (“the Act” or “Ledbetter Act”) into law.  The Act was passed in response to the Supreme Court’s decision in Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007). The Court held in Ledbetter that pay discrimination claims filed more than 180 days (or 300 days in dual filing jurisdictions) after the initial pay decision are untimely.  The Act reverses the Ledbetter decision and states that the 180-day/300-day clock is reset each time the employee receives a paycheck pursuant to a discriminatory pay decision regardless of when the decision was initially made.

Although the Ledbetter Act is simply a change in the statue of limitations, it does highlight the need for a renewed focus on compensation decisions.  In the FRD arena, pay discrimination claims can arise in the context of reduced hours employees.  Consider the female employee who returns from maternity leave and adopts a part-time schedule.  She later learns that she is paid at a lower rate than a full-time male employee who performs similar work. Employers often fail to consider whether their pay decisions with respect to employees on a reduced schedule may be discriminatory.  Yet, the majority of employees on reduced hours schedules are women, typically mothers.
The passage of the Ledbetter Act reinforces the need for periodic compensation audits to determine whether pay decisions have an adverse impact on a protected category of employees, including women on reduced schedules.  Other suggestions for preventing pay discrimination claims include: (1) properly documenting compensation policies, including the factors to be considered when making compensation decisions, and the reasons for individual pay determinations and (2) implementing a centralized compensation process whereby Human Resource professionals review all compensation decisions before they are finalized.  
A VALUABLE LESSON FOR Employers: 

Do YOUR homework before TERMinating an 
Employee who is eligible for fmla leave

Two FMLA cases were issued just days apart last month.  Both teach a common and simple lesson – do your homework before you terminate an employee that has requested leave pursuant to the FMLA.  

In the first case, Brown v. Nutrition Management Services, Co., et al., 2009 US Dist LEXIS 4199 (E.D.Pa. Jan. 21, 2009), Nutrition Management learned the hard way (paying $161,310 in damages not to mention legal fees and company resources) that quick decisions regarding an employee’s eligibility for FMLA leave can lead to significant liability.  
Melissa Brown sued her former employer, Nutrition Management, claiming that it interfered with her right to FMLA leave when it terminated her shortly after she announced her pregnancy.  The jury agreed and awarded Brown backpay.  Brown filed a post-trial motion to amend the judgment to include an award for pre-judgment interest, liquidated damages and front pay.  The court denied her request for front pay, but granted her request for interest and liquidated damages. Brown was awarded $74,000 in back pay, $6,655 in pre-judgment interest, and $80,655 in liquidated damages.  Id. at *14.
In response to Brown’s demand for liquidated damages, Nutrition Management argued that it “had a reasonable belief that Brown’s termination would not violate the law because it believed Brown’s probationary status rendered her ineligible for FMLA benefits.”  Id. at *8.  Nutrition Management’s Human Resources Director approved Brown’s termination on the assumption that she was not eligible because she was a new employee.  Nutrition Management presented no evidence that it researched or had an attorney research the requirements of the FMLA.  Had it done so, it would have found that Brown’s prior employer was covered by the FMLA, Nutrition Management was a successor in interest to that employer and Brown was indeed eligible for leave pursuant to the FMLA.  Based on the evidence or lack of, the court found that Nutrition Management’s determination that Brown was not eligible for FMLA leave was not made in good faith.  Id. at *9.  Nutrition Management may have avoided liability completely if it hadn’t rushed to judgment on its decision to terminate Brown.
Reynolds v. Inter-Industry Conference on Auto Collision Repair (“I-CAR”), 2009 U.S. Dist. LEXIS 4686 (N.D.Ill. Jan. 22, 2009), was decided on the heals of Nutrition Management.  Like Brown, Reynolds claimed that I-CAR violated the FMLA when it terminated him shortly after he requested leave.  On August 16, 2006, Reynolds requested FMLA leave to begin in mid-November when his newborn son would be released from the hospital.  Reynolds was terminated that same day.  At the time of his FMLA request and termination, Reynolds had not yet been employed for one year with I-CAR.  
I-CAR argued that because Reynolds had not been employed for at least 12 months that he was not an “eligible employee” as defined by the FMLA and therefore he could not state a claim for relief under the FMLA.  The court disagreed finding that the operative date for determining eligibility under the FMLA is not the date the employee requests leave, but the date the leave is to start.  Id. at *9.  In reaching its decision, the court relied on the notice clause of the FMLA that requires employees to notify their employers of their need for leave no less than 30 days before the leave was to begin.  Id. at *7, citing 29 U.S.C. §2612(e)(1).  The court reasoned that “[i]t would be illogical to interpret the notice requirement in a way that requires employees to disclose requests for leave which would, in turn, expose them to retaliation, or interference, for which they have no remedy.”  Id. at *8-9.  Further, 29 C.F. R. §825.110(d) clearly states that “[t]he determination of whether an employee has worked for the employer for at least 1250 hours in the past 12 months and has been employed by the employer for a total of at least 12 months must be made as of the date the FMLA is to start.”  Id. at *9-10.  For these reasons, the court denied I-CAR’s motion to dismiss and Reynolds was able to proceed with his claim.
Nutrition Management and Reynolds teach a simple lesson - do your homework.  The FMLA’s eligibility requirements appear fairly basic.  These cases demonstrate, however, that other regulations play into the determination and a quick uninformed decision can mean the difference between a clean termination and significant liability.
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