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SUPREME COURT ADDRESSES FRD - AGAIN
The U.S. Supreme Court asked the U.S. Solicitor General to offer the federal government’s views on an employment discrimination case involving pension benefits.  The pension case, AT&T Corp. v. Hulteen, Noreen, et al. (07-543) is the largest FRD verdict to date.  It raises the question of whether employers violate Title VII by not restoring pension service credit when calculating benefits for pregnancy leaves taken prior to the 1978 passage of the Pregnancy Discrimination Act (PDA).  
In the AT&T case, the Ninth Circuit Court held that an employee who took pregnancy leave before the enactment of the PDA endured a new act of discrimination when her employer, which failed to provide her 210 days of uncredited pregnancy leave, gave her reduced pension benefits after she retired involuntarily in 1994 as part of a reduction-in-force. The dissent argued the Ninth Circuit’s ruling "erroneously perpetuates" a split with the Sixth and Seventh Circuits. Ultimately, the case could turn on the Court's retroactivity precedent.  

A REMINDER FROM THE SIXTH CIRCUIT: 

AVOID A CONSTRUCTIVE DISCHARGE CLAIM
The Sixth Circuit affirmed the lower court’s decision to eliminate front pay awarded by the jury in Lulaj v. The Wackenhut Corporation, 2008 U.S. App. Lexis 485 (6th Cir. Jan. 11, 2008).  In Lulaj, the plaintiff was denied a promised promotion just days after she officially announced her pregnancy.  In lieu of the promised promotion, Lulaj was offered another position with less responsibility, pay and benefits than the position originally promised.  Lulaj rejected the offer and instead chose to resign.  
The jury found that Wackenhut discriminated against Lulaj because of her pregnancy, but it did not find in favor of the plaintiff on her constructive discharge claim.  Because the jury found no constructive discharge, the District Court judge eliminated the future wages awarded by the jury.    

Lulaj appealed the District Court’s decision to eliminate the front pay award.  The Sixth Circuit agreed with the lower court and in so doing reasoned that “front pay is analogous to back pay in that it imagines a situation that gives rise to back pay continuing to some future date.”  Lulaj, 2008 U.S App. Lexis 485, *12, citing Smith v. World Ins. Co., 38 F.3d 1456, 1466 (8th Cir. 1994).  Accordingly, in order to collect damages beyond the resignation date, the plaintiff must prove that she was constructively discharged.  Id., citing Jurgens v. EEOC, 903 F.2d 386, 389 (5th Cir. 1990).  The period of liability ends when the employee resigns.  Id. at *11-12, citing EEOC v. Monarch Mach. Tool Co., 737 F.2d 1444, 1453 (6th Cir. 1980).  
If it isn’t obvious, the best practice resulting from this case is to avoid a constructive discharge.  A constructive discharge occurs when discriminatory working conditions are so intolerable that the employee has no choice but to resign. The best way for an employer to avoid a constructive discharge claim is to prevent discriminatory adverse employment actions.  A constructive discharge is not an independent cause of action.  The employee must be able to show that the intolerable working conditions grew out of an underlying discriminatory action, such as harassment or a demotion.  

Employers should train managers on basic EEO requirements that they can use to guide their decision making.  Discuss the type of working conditions that can lead to a constructive discharge claim and the ramifications of such a claim for the company and the individual decision maker.  Human Resources should review all adverse employment decisions, such a termination, demotion, or decision to rescind a promised promotion.  Further well publicized complaint and investigation procedures and an environment that encourages employees to report any concerns they may have regarding an adverse employment action can go a long way toward minimizing liability for a discrimination claim as well as a constructive discharge claim.  Whenever an employee lodges a discrimination complaint, remind managers about their constructive discharge (and retaliation) training.  Monitor their conduct while the investigation is ongoing and take immediate and appropriate action in the event that a potential violation is found.
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