EMPLOYER ALERT

January 30, 2009
Center for WorkLife Law

 (415) 565-4640

www.worklifelaw.org
workplace flexibility & Retaliation
The U.S. Supreme Court’s unanimous ruling in Crawford v. Metro Government of Nashville & Davidson County, Tenn. (No. 06-1595, January 26, 2009) this week triggered thoughts about retaliation claims and FRD.  Crawford wasn’t an FRD case.  However, its further expansion of the scope of Title VII’s anti-retaliation provision coming after the Court’s landmark decision in Burlington Northern and Santa Fe Railway Company v. White (126 S. Ct. 2405, 2408 (2006)) raised the concern that employers are not thinking outside the box on retaliation claims.  

Crawford and Burlington Northern teach a valuable lesson - retaliation claims are no longer garden variety.  Previously, only the employee who made the initial complaint of discrimination could bring a retaliation claim and the adverse action had to be a termination or a demotion.  Now, retaliation claims can arise in a number of contexts.  For example, pursuant to Burlington Northern, it is possible that actions such as transferring an employee to an office with a longer commute, placing an employee on a rotating schedule, or terminating an employee’s telecommuting arrangement are materially adverse actions that constitute unlawful retaliation in cases where the employees are caregivers.  

A growing segment of FRD retaliation complaints involve flexibility.  One example of such a complaint is employees who are denied a flexible work arrangement (FWA) in retaliation for complaining about caregiver discrimination.  Other employees allege that they were denied FWAs because of their caregiver status and, when they claimed discrimination, they were disciplined, denied a bonus, or received poor performance reviews.   

While no U.S. law requires an employer to give a worker a flexible work schedule, U.S. laws do require that employers providing such schedules must not discriminate against protected categories of workers who take advantage of or request a flexible schedule. If flexible work schedules are taken away or are denied to employees who engaged in protected activity, a retaliation claim may result.  See Homburg v. United Parcel Service, Inc., 2006 WL 2092457 (D. Kan. 2006); Washington v Illinois Dep't of Revenue, 420 F.3d 658 (7th Cir. 2005); Schultz v. Advocate Health and Hospitals Corp., No. 01 C 0702 (N.D. Ill. 2002) ($11.65 million verdict).  
You may be fully up to speed on the new retaliation standards, but what about your managers and supervisors?  They make decisions daily that implicate those standards and gaps in their knowledge leave your company exposed to lawsuits.  While training is the gold standard, the attached quiz is a quick and easy way to bring your managers and supervisors up to speed.  We are not suggesting that it be given as a formal test with reported answers, of course, but just emailed around or put in a newsletter for them to review casually.  (Feel free to reproduce the quiz, but please keep WorkLife Law’s copyright notice on it.)
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If you have found this alert to be useful, please feel free to pass it on to colleagues.  New readers can subscribe to WLL's Employer Alert by sending an email to edmployeralerts@worklifelaw.org.
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