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Focus on Two FMLA Employer Issues: 
 

√  Developing Law on the Definition of “Family” for Caregivers’ FMLA Leave 
√  Refresher on FMLA Medical Certifications and Tips for Employers
  

√ Developing Law on the Definition of “Family” for Caregivers’ FMLA Leave 
Employers deciding whether to approve an employee’s request for leave to provide care for a family member should take note of recent clarifications and potential changes to the expanded definition of “family member” under the Family Medical Leave Act (FMLA). 

US Department Of Labor Clarifies FMLA Definition of Son and Daughter
The FMLA allows workers to take up to 12 weeks of unpaid leave during any 12-month period to care for the serious health condition of family members or themselves. The FMLA also allows employees to take time off for the adoption or the birth of a child. The U.S. Department of Labor’s Wage and Hour Division (DOL) recently issued a clarification that the FMLA’s caregiver rights extend to a variety of parenting relationships.
On June 22, 2010, the DOL clarified the definition of “son and daughter” under the FMLA to ensure that an employee who is the primary caregiver for a child receives parental rights to family leave regardless of the legal or biological relationship.

As the interpretation makes clear, the FMLA would cover the following examples and others:
· An uncle who is caring for his young niece and nephew when their single parent has been called to active military duty;
· A grandmother who assumes responsibility for her sick grandchild when her own child is debilitated; 
· An employee who intends to share in the parenting of a child with his or her same sex partner will be able to exercise the right to FMLA leave to bond with that child.
For more information on the FMLA and the administrative interpretation, visit the Wage and Hour Division’s website: http://www.dol.gov/whd.

Note for future follow-up:
Legislation has been introduced (H.R. 3047) that would revise the FMLA to expand the definition of “family member” to include same sex domestic partners. Employers need to review the FMLA’s increasingly diverse caretaking relationships when drafting FMLA policies and making decisions regarding leaves. Please see future Employer Alerts for updates on this pending legislation.
√ Refresher on FMLA Medical Certifications for Employers 
Timing of Employer’s Request for Certification
Employers must request certification within five business days after receiving notice of the need for FMLA leave.  For unforeseen leave, employers must request certification within five business days after the leave commences.  The employee must make sure that the employer receives certification within 15 calendar days of the employer’s request.   Employees are responsible for keeping employers updated on their efforts, and employers must allow more time to employees who are unable to provide the certification within 15 days despite the employee's diligent, good faith efforts. 

Time for Employee to Cure Deficiencies in Certification
If an employer finds that an employee’s certification is incomplete, the employer must notify the employee in writing, and describe what information is missing.  Under the revised regulations, employers must allow employees 7 calendar days to cure any deficiencies (unless not practicable despite the employee’s diligent, good faith efforts).  Deficiencies include missing, vague or non-responsive information. Employers also must advise employees that any failure to cure may result in a denial of their FMLA leave.
 
* * * * * * * * * *
Tips for Employers
When an employee is faced with a family emergency, medical certification may not be the first thing on his or her mind.  For that reason, it is important that all employees, especially those who plan to use FMLA leave, are clear about the certification process even before making the request, and that HR staff are able to help employees successfully negotiate the process.  Below are some tips on how to facilitate increased understanding on all sides.
 
1. Clearly inform employees of their responsibilities.  Employees must be told what they are expected to do when they need to take FMLA leave. Repeated notifications through multiple channels - all well documented - are an employer’s best defense against claims of ignorance or confusion. All necessary information should be published in employee handbooks or policy manuals, and any key requirements should be included in the eligibility and designation notices provided to employees, and should accompany all paperwork for FMLA requests. Supervisors and HR personnel should be trained in the details of these requirements and capable of answering any questions employees may have. 
 
2. Clearly inform all personnel, especially supervisors, of the differences between negative and incomplete certification.  Employers should clarify for all personnel, especially supervisors, the differences between negative, incomplete, and insufficient certification.  Supervisors must be able to explain the different deficiencies, as well as how to cure them, to employees. Providing accurate information at all times is critical and a FAQ sheet that highlights the key information is helpful for both supervisors and their employees.
 
3. Set clear, written deadlines.  When setting deadlines for an employee to return FMLA certification, employers must set a clear date by which the employee should either return certification paperwork or provide an explanation why the certification is not complete despite the employee’s good faith efforts. If the employee fails to meet that deadline, follow up immediately with a written notice to the employee providing a subsequent reasonable period to return the certification, or explain why they failed to do so within the deadline.  Keeping the channels of communication open is essential to both setting deadlines and reviewing them for extension as necessary.  

 4. Document Disputes over Completed Paperwork.  If an employee claims he or she provided a certification, it is the responsibility of the employer to document that claim as well as the absence of documentation.  Unless an employer can definitively prove that the certification was not provided, the employer must give the employee a reasonable time period to re-submit the form. If the employee cannot comply by the deadline despite diligent good-faith efforts to do so (e.g., the doctor is out of town), the deadline may need to be extended. 

5. Make sure that supervisors or HR personnel do not try to procure information themselves from employee’s healthcare provider. Some supervisors or HR personnel may be tempted to try and procure information on their own, even with the best of intentions, as they try and wrap up paperwork.  It is a violation of an employee’s right to privacy for the employer to contact the employee’s healthcare provider without permission.  Do not compromise employee privacy or the certification process by trying to get information without employee consent.
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