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	WHAT EMPLOYERS CAN LEARN FROM THE $250 MILLION VERDICT IN VELEZ v. NOVARTIS 
On May 19, 2010, a federal jury in New York ordered Novartis Pharmaceutical Corp. to pay over $3 million in compensatory damages to twelve female plaintiffs, and $250 million in punitive damages to the class of 5600 current and former female Novartis employees represented by the plaintiffs. The case included gender discrimination claims that were brought in tandem with related claims such as discrimination on the basis of pregnancy and family responsibilities (FRD)
, and interference with FMLA rights. With each of the 5,600 class members potentially able to seek compensatory damages of up to $300,000, Novartis’ liability could exceed $1 billion, making it the largest discrimination case ever to go to trial in the U.S.  This Alert will focus on the FRD claims in Novartis, and how employers can reduce their risk for these claims.
Family Responsibilities Discrimination in Velez v. Novartis 
The Velez v. Novartis case was filed as a class action in 2005 on behalf of 5,600 potential female claimants. The plaintiffs alleged that they had been discriminated against on the basis of gender in promotions, pay, and treatment, and subjected to gender hostility and retaliation.  In addition, the plaintiffs alleged discrimination based on pregnancy and motherhood, claiming that women were fired while on maternity leave and mocked by supervisors if they were visibly pregnant. The plaintiffs alleged liability under three discrimination theories: disparate treatment, pattern and practice, and disparate impact. 
In reaching the verdict in Novartis, the jurors relied in part on their finding that Novartis’ actual practices did not live up to their written policies. For example, while Novartis had been recognized for its progressive flex-time policies – for eleven years the company had been listed among the top 100 companies to work for by Working Mother Magazine -- the company culture was hostile to employees who utilized flex-time benefits.  Those who used flex-time schedules suffered a “flexibility stigma” that resulted in lost promotions and terminations. One witness testified that a Novartis manager refused to hire young women because, as he stated, “first comes love, then comes marriage, then comes flex-time and a baby carriage.”  
While Novartis may appeal the verdict, experts say the verdict will open the door for more gender bias litigation. In May 2010, the Ninth Circuit Court of Appeals allowed the plaintiffs in Dukes v. Wal-Mart to proceed as a class action on their gender discrimination claims. The Dukes class action could include as many as 1.6 million members, which presents the possibility of a dollar award far larger than in any discrimination case to date.
SUGGESTIONS FOR EMPLOYERS AFTER NOVARTIS
After the $250 million award in Novartis, there is likely to be an increase in class action discrimination lawsuits that are based in part on FRD claims.  You can help your company or clients reduce their exposure to FRD lawsuits by adopting preventive measures, including: 
Make sure that your policies are not just empty words.  Employees must be able to utilize policies – such as flex-time – without having it negatively affect their job conditions or career advancement. Novartis had instituted several family-friendly programs and policies, but the lawsuit showed that the company had a culture that devalued women as workers once they became pregnant or had children. Novartis does not appear to be an isolated example: thirty-six companies that have been listed in Working Mother Magazine’s “100 Best Companies to Work for” have faced FRD lawsuits filed by employees who are pregnant, or who care for young children, sick family members, or aging parents.
Raise awareness of FRD through training.  Educate your supervisors about what constitutes caregiver discrimination and gender stereotyping, the groups that may be affected, and the situations that give rise to FRD claims. Adopt a written FRD policy, and make sure that supervisors understand that personnel actions must not be based on gender stereotypes about caregiving (e.g. the “flex-time and a baby carriage” comment in the Novartis case), but on legitimate job-related criteria and individual performance.
Hold managers accountable.  Make sure that your managers are working to support, promote and retain talented employees with family responsibilities. Much of the discrimination against caregivers arises when companies want to hire only “traditional employees,” those who can work long hours at a central location for years on end with no time off for child-bearing or child-rearing. Today’s workforce includes many workers who are valuable, but don’t fit the “traditional employee” mold.  Supervisors and employees should be encouraged to come up with ideas that promote both flexibility and productivity, without penalizing employees for being “non-traditional.” 

Take a hard look at the numbers.  Analyze your organizational chart to identify who does what at your company. If the positions with the senior titles, highest pay and/or most desirable assignments include only non-caregivers (such as men or women without children, or men who have someone at home to take care of family work), you should investigate whether your company may be acting on bias – conscious or unconscious -- against caregivers. If you find that bias plays a part in workplace decisions, take preemptive steps to eliminate caregiver bias and work towards a more balanced workforce.

Give your workplace regular check-ups.  It’s great to have a FRD policy in place, but make sure the workplace reality matches the policy. Schedule periodic self-audits of the company’s hiring, promotion, termination, compensation and assignment practices. Review a reasonable number of performance evaluations for any indications of caregiver bias. This way you can ensure that employees with caregiving responsibilities, particularly caregivers taking advantage of flexible work arrangements, are getting hired, advancing, and getting compensated at rates that are comparable to similarly situated employees without caregiving responsibilities.

	LESSONS FOR EMPLOYERS FROM NOVARTIS
Verdict Opens Door for More Gender Discrimination Class Actions 
The Novartis verdict could spark an increase in class action discrimination lawsuits, including FRD lawsuits.  Until now, the high success rate of FRD related cases was mostly limited to individual disparate treatment cases.  Now that courts may be more willing to certify class actions in discrimination cases, the size of potential awards against employers could increase exponentially. In turn, this may increase the number of gender discrimination cases filed, shift settlement dynamics, and encourage plaintiffs’ lawyers to file suit with higher economic goals in FRD cases.  
Certain FRD Claims May Increase the Size of Verdicts in Discrimination Cases
The $250 million punitive award against Novartis may in part be due to FRD claims specific to motherhood and pregnancy.  Some scholars suggest that juries tend to react strongly to discrimination against mothers, and these allegations may have contributed to the jury’s decision to award punitive damages against Novartis.
(Lessons for Employers from Novartis, continued from above)

Discrimination Can Be Found Without the Existence of Disparate Treatment
The jury specifically found liability on the basis of disparate treatment as well as pattern and practice discrimination (the court found liability based on disparate impact discrimination also). This expands the focus from gender discrimination based on individual claims by women who have received treatment different from comparable males. The Novartis verdict suggests that in the future courts will also examine systemic types of discrimination such as glass ceiling and maternal wall.  This means that employers have to look at their workplaces objectively to see whether women are impeded in advancing to higher levels, and if so, to take steps to make the workplace an even playing field.
More Resources for Employers:
Visit the Employer Section of our WorkLife Law website to view suggestions for employer best practices for avoiding discrimination lawsuits, model FRD policies, available trainings and more: http://www.worklifelaw.org/ForEmployers.html. 
The Center for WorkLife Law also provides fee-based trainings for HR professionals, managers and supervisors, and company counsel. It also has training packages that can be purchased. For more information, please call Linda Marks, Director of Training and Consulting, at (415) 565-4640. 
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This Employer Alert is provided for general information purposes only.  Any information contained in this alert should not be construed as legal advice and is not intended to be a substitute for legal counsel.
� *Note to readers: The Center for WorkLife Law focuses on Family Responsibilities Discrimination (FRD). FRD is employment discrimination against workers based on their family caregiving responsibilities. FRD is separate from, but often overlaps with, gender discrimination.  This article highlights the FRD components of the Novartis verdict, although the case involved allegations of many non-FRD types of gender discrimination, as well.  
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