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FRD BACK ON THE HIGH COURT’S DOCKET
In WorkLife Law’s (WLL) January 2008 employer alert, we reported that the U.S. Supreme Court asked the U.S. Solicitor General to offer the federal government’s views on AT&T Corp. v. Hulteen, Noreen, et al. (07-543), an employment discrimination case involving pension benefits and the largest FRD verdict to date. On June 23, 2008, in response to the Solicitor General’s report, the Supreme Court accepted cert in AT&T Corp.
Employees of AT&T claimed that the company’s pre-Pregnancy Discrimination Act (PDA) service credit policy used to determine retirement and pension payments violated the PDA.  Prior to the passage of the PDA, AT&T and its predecessor companies treated pregnancy leave differently than short-term disability leave, in that women who took maternity leave received less service credit than employees on disability leave.  Also, during that time, some female employees were forced to take pregnancy leave before the onset of pregnancy disability, even though other employees who anticipated a temporary disability could delay their leave until the onset of the disability. After the PDA, the company treated pregnancy as it treated temporary disabilities, however the company continued to use the pre-PDA dates for computation of present employment benefits. 
The key issue previously before the District Court and the Ninth Circuit and now the Supreme Court is whether the discrimination occurred when AT&T chose to withhold service credits under its pre-PDA policy or when the plaintiffs retired and AT&T used the service credits to calculate their benefits.  Both the District Court and the Ninth Circuit ruled in favor of Hulteen holding that the discrimination occurred when AT&T calculated the plaintiffs’ retirement benefits without taking service credits lost under the pre-PDA policy into account.  (Hulteen v. AT&T, 498 F.3d 1001 (9th Cir. 2007))  The Supreme Court’s decision in Hulteen will no doubt turn on its recent decision in  Ledbetter v. Goodyear Tire & Rubber Co. Inc., 127 S.Ct., 2162 (2007). 
The Ninth Circuit in the Hulteen decision expressly stated that the Ledbetter decision was not relevant.  In distinguishing the two cases, the Ninth Circuit explained the Supreme Court in Ledbetter 

considered whether an employee can recover for disparate pay received under a “facially nondiscriminatory and neutrally applied” policy, but  which is the result of intentionally discriminatory pay decisions occurring outside the statutory filing period.  Here we are concerned with an employer who made benefits calculations during the statutory filing period and under a seniority system that intentionally discriminates against women affected by pregnancy. (Hulteen, 498 F.3d 1001, 1007)

Unfortunately, we will have to wait until next term to learn whether the Supreme Court agrees with the Circuit Court’s interpretation.
LEGISLATIVE WATCH
On June 19, 2008, the House passed the Federal Employees Paid Parental Leave Act (H.R. 5781) by a 278-146 vote.   H.R. 5781 provides federal employees with four weeks of paid parental leave after the birth or adoption of a child.  A bipartisan companion bill has been introduced in the Senate.

FLEXIBITY ACROSS BORDERS
The Institute for Women’s Policy Research in conjunction with the Center for WorkLife Law recently released “Statutory Routes to Workplace Flexibility in Cross-National Perspective.”  The report is a statutory overview of what 21 high income countries, including the U.S., are doing or not doing in the area of workplace flexibility.  The report can be found on WLL’s website at www.worklifelaw.org/pubs/Statutory%20Routes%20to%20WkFlex.pdf.
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