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Growing FRD Area:  Elder Care
	Taking Mom to chemotherapy every Friday, leaving during lunch to care for a sick wife, waiting for the home health aide to arrive to take care of Dad:  increasingly, employees are caring for sick or aging parents, spouses or partners.  

Studies indicate that most employees will provide care at some point during their careers - including males, who provide close to half of spousal and elder care.  Moreover, the number of employees who are caregivers will grow as our population ages.  Despite these facts of work-life, many employers are caught unprepared and end up facing family responsibilities discrimination lawsuits as a result.  

Several recent elder care cases show the issues for employers:
A corrections officer took intermittent FMLA leave to care for his mother until she passed away.  His FMLA leave was incorrectly logged as sick time and he was counseled for absenteeism.  Despite the officer’s union bringing the error to the employer’s attention, the employer did not make the corrections.  The officer was harassed by his supervisor when he called in to take leave.  When he returned from leave, he was sent home for failing to provide a medical clearance for work even though the leave was for his mother's medical care.  He was eventually fired under allegedly false charges and filed suit.  The case is still pending.  Smith v. Westchester County, 2011 U.S. Dist. LEXIS 15805 (S.D.N.Y. 2011).

A convenience store worker requested time off for her father's lung surgery.  Her employer told her all she could do was could use vacation time.  When her father was put on life support, she formally asked for FMLA.  The employer told her he would look into FMLA leave if she would open another store for him.  She worked days and spent nights by her father's side for a week and a half until she could no longer sustain the schedule.  She asked again for leave and her employer said he was working on it.  When she had to leave work because her father was being taken to the hospital by ambulance, her employer became hostile.  She contacted HR and was told her FMLA paperwork would be faxed immediately.  HR called her back and told her she had been terminated.  She filed suit.  The employer argued that she never submitted medical certification and claimed she abandoned her job.  The court denied the employer’s motion for summary judgment and allowed her claims to go forward.   Govea v. Landmark Indus., Ltd., 2011 U.S. Dist. LEXIS 13558 (W.D. Tex. 2011).

A mechanic was approved for FMLA leave to care for his mother.  The mother's doctor completed only part of the certification form, and indicated that she estimated the mother would need assistance once per month.  The employee received word of the FMLA leave approval, but did not read the entire form granting the leave, which included a limitation of one day per month.  He advised his supervisor he was taking FMLA leave for 26 days, put a hold on his mail, and moved to NJ to stay with his mother.  When he returned, he saw a letter from his employer, dated shortly after he left, firing him for unexcused leave.  He filed suit.  The court denied the employer’s motion for summary judgment, finding that the employer had failed to notify the employee in writing that his certification was incomplete.  Herco v. SEPTA, 2011 U.S. Dist. LEXIS 7641 (E.D. Pa. 2011).

A park service worker took FMLA leave in order to care for his ailing mother.  Only three days after he told his employer that he would be taking FMLA leave, one of his supervisors began pressuring him to retire.  A month later, the supervisor told him that if he did not retire, the City could terminate his employment and he would lose his health and retirement benefits.  He sued, and the court found that he alleged sufficient facts to show that a causal connection existed between the time he asked for leave and the time that the City began pressuring him to retire.  Jelsma v. City of Sioux Falls, 2010 U.S. DIst. LEXIS 105326 (D.S.D. 2010).

A marketing director was laid off within two weeks of requesting FMLA leave to care for her mother, who had advanced cancer.  She alleges that her supervisor changed her behavior toward her immediately after being informed of her FMLA plans. Allegedly, the supervisor told the director she did not like her plans, and she got angry when the director requested time off.  The supervisor, who was originally pleased with the director’s work, began scrutinizing her work, removing service lines from her area of responsibility, and making remarks about the director not putting enough time into her work.  HR told the supervisor to choose the least senior director for layoff, and the supervisor chose the director even though, the director alleges, the supervisor knew that she was not the least senior.  The director sued, and the court allowed her FMLA claims to go forward.  White v. Hurley Med. Ctr., 2010 U.S. Dist. LEXIS 109468 (E.D. Mich. 2010).

Knowing the law is important, as is knowing why these situations arise so frequently.  Reading between the lines, it appears the supervisors in these cases wanted to get rid of the employees with elder care responsibilities, perhaps assuming that they would be troublesome or unproductive.  See our tips in the sidebar for avoiding liability.
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Tips for Employers to Prevent FRD Elder Care Lawsuits
►Train your supervisors.  Supervisors need to know, of course, that the law prohibits retaliation for requesting or taking FMLA leave, and they also need to know that it usually benefits employers to retain good, experienced employees even if the employees will be unavailable for a period of time.
►Banish assumptions.  Litigation risk can also be reduced if supervisors are trained not to make assumptions about the value of a worker who has elder care obligations.  Most family responsibilities discrimination claims arise because supervisors assume that employees who are caregivers will be less committed to their jobs, less dependable, and less focused.  As a result, they try to get rid of these employees.  Help to understand that the assumptions may not be accurate, and that even if they are accurate, they are likely to be temporary.  

►Plan for leave.

Given that most employees need leave at some point in their careers, whether for elder care or other reasons, having a contingency plan for each employee in the event of absence is a good strategy.  Cross-training, outsourcing, delegating, and hiring temporary workers can ease frustrations for the employers and the employees.

►Provide flexibility.

If an employee can change his or her work hours or work from home during the time elder care is required, he or she may be able to provide care without taking leave.  
More Resources for Employers:

Visit the Employer Section of our WorkLife Law website to view suggestions for employer best practices for avoiding discrimination lawsuits, model FRD policies, available trainings and more: http://www.worklifelaw.org/
ForEmployers.html
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