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EEOC ISSUES GUIDANCE ON FAMILY RESPONSIBILITIES DISCRIMINATION 

The U.S. Equal Employment Opportunity Commission (EEOC) issued guidance on caregiver discrimination yesterday, May 23, 2007.  The Guidance advises that discrimination can take the form of different treatment of men and women with young children, such as selecting fathers but not mothers for a training program.  It also advises that discrimination can take the form of stereotyping, such as giving less desirable assignments to mothers on the assumption that they are not as committed to their jobs.  Examples of common scenarios for discrimination are provided throughout.  The Guidance can be viewed on the EEOC’s website at www.eeoc.gov/policy/docs/caregiving.html. 

Here are some of the highlights:

· Discrimination against caregivers is often illegal under existing federal law.  (“Although the federal EEO laws do not prohibit discrimination against caregivers per se, there are circumstances in which discrimination against caregivers might constitute unlawful disparate treatment.” p. 2)
· Caregiver discrimination affects not only mothers but also fathers, grandparents who care for grandchildren and workers who provide care for elderly parents or disabled family members.  Caregiving responsibilities “may be even more pronounced among some women of color.”  (pp. 2-3)
· In caregiver discrimination cases, stereotyping evidence may be sufficient to prove discrimination even in absence of a comparator or comparative evidence.  (“All evidence should be examined in context.  The presence or absence of any particular kind of evidence is not dispositive.  For example, while comparative evidence is often useful, it is not necessary to establish a violation.” p. 3) 
· “Unconscious” or “reflexive” bias alone can be evidence of caregiver discrimination even in the absence of a comparator. (“Employment decisions based on such stereotypes violate the federal antidiscrimination statutes, even when an employer acts upon such stereotypes unconsciously or reflexively.” p. 3)
· The stigma that’s associated with part-time work may be evidence of caregiver bias. ("Employers may further stereotype female caregivers who adopt part-time or flexible work schedules as ‘homemakers’ who are less committed to the workplace than their full-time colleagues.  Adverse employment decisions based on such sex-based assumptions or speculation, rather than on the specific work performance of a particular employee, violate Title VII.” p. 5)

· Well-intentioned, “benevolent” stereotyping is actionable as caregiver discrimination.  (“Of course, adverse actions based on sex stereotyping violate Title VII, even if the employer is not acting out of hostility.” p. 6)

· Sex stereotyping that leads to general lower competence assumptions is actionable as caregiver discrimination.  (“Investigators should be aware that it may be more difficult to recognize sex stereotyping when it affects an employer’s evaluation of a worker’s general competence than when it leads to assumptions about how a worker will balance work and caregiving responsibilities.  Such stereotyping can be based on unconscious bias, particularly where officials engage in subjective decisionmaking.  As with other forms of gender stereotyping, comparative evidence…is helpful but not necessary to establish a violation.” p. 6)
· Caregiver bias sometimes involves treating women of color who are mothers worse than white women who are mothers, and this can be litigable as both race and sex discrimination. (“Women of color also may be subjected to intersectional discrimination that is specifically directed toward women of a particular race or ethnicity, rather than toward all women, resulting, for example, in less favorable treatment of an African American working mother than her White counterpart.” p. 9)
· “Caregivers may be particularly vulnerable to unlawful retaliation because of the challenges they face in balancing work and family responsibilities.” The guidance cites the 2006 Supreme Court case Burlington Northern, which notes that “Context matters” and that a schedule change can constitute an adverse employment action to mothers of young children (p. 11).
The Center for WorkLife Law (WLL) has created resources for employers to help them prevent caregiver discrimination, including a fact sheet, a model policy, trainings for supervisors, and legal briefings for attorneys who represent companies.  These resources are available on WLL’s website, www.worklifelaw.org, or by contacting Consuela Pinto at consuelapinto@worklifelaw.org.
You received this e-mail because you recently attended a program sponsored by WLL or you sent WLL an e-mail asking us to add you to our distribution list for employer e-mail alerts.  If you wish to be removed from our distribution list, please contact Consuela Pinto at consuelapinto@worklifelaw.org
If you have found this alert to be useful, please feel free to pass it on to colleagues.  New readers can subscribe to WLL's Employer Alert by sending an email to edmployeralerts@worklifelaw.org.

This alert is provided for general information purposes only.  Any information contained in this alert should not be construed as legal advice and is not intended to be a substitute for legal counsel. 
