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GENDER STEREOTYPING EVIDENCE GAINS MORE GROUND

Both the First and Ninth Circuits recently issued decisions in favor of the plaintiffs in Title VII FRD claims that turned on the presence of stereotyping evidence.  

Laurie Chadwick, the mother of an eleven-year old son and six-year old triplets, alleged that her employer’s decision not to promote her was “based on the sex-based stereotype that mothers, particularly those with young children, neglect their work duties in favor of their presumed childcare obligations” in violation of Title VII.  Chadwick v. WellPoint Inc., 2009 U.S. App. LEXIS 6426, *5 (1st Cir. Mar. 26, 2009).  Chadwick, a long-time employee of WellPoint, supported her claim with evidence that she was significantly more qualified for the promotion than the woman ultimately selected for the position.  Chadwick, 2009 U.S. App. LEXIS 6426, *5.    In addition, Chadwick put forth evidence of comments made by the decision-makers including:

-
Upon learning about Chadwick’s children, the decision-maker remarked “Oh my – I didn’t know you had triplets.  Bless you!”  Id. 
- 
During her interview, Chadwick was asked how she would respond if a subordinate failed to complete an assignment in a timely manner.  One of the interviewers, who was unhappy with Chadwick’s response, remarked “…you are a mother[.]  [W]ould you let your kids off the hook that easy if they made a mess in [their] room[?]  [W]ould you clean it or hold them accountable?”  Id. at 5-6.
-
When a decision-maker informed Chadwick that she would not be promoted, she explained “It was nothing you did or didn’t do.  It was just that you’re going to school, you have the kids and you just have a lot on your plate right now.” Id. at 6.

Further, WellPoint put forth no evidence that Chadwick’s family responsibilities affected her performance in any way.  Id. at 4.  In fact, her husband was the primary caregiver for the children.  He stayed home with them during the day and worked off-hour shifts on nights and weekends.  Id. at 4-5.
The First Circuit found that “unlawful sex discrimination occurs when an employer takes an adverse job action on the assumption that a woman, because she is a woman, will neglect her job duties in favor of her presumed childcare responsibilities.”  Id. at 13. There is no dispute that employees, male or female, may be disciplined or terminated if their work performance suffers as a result of their childcare or other personal responsibilities.  But, employers are “not free to assume that a woman, because she is a woman, will necessarily be a poor worker because of family responsibilities.”  Id.
The stereotyping evidence in Gerving v. Opbiz, LLC, No. 07-16822. slip op. (9th Cir. Apr. 29, 2009), was equally compelling.  The plaintiff in Gerving, a stepmother of three young children, alleged sex discrimination and retaliation under Title VII.  In support of her sex discrimination claim, Gerving put forth evidence that her supervisor began to give her poor performance reviews after she became a stepmother and told her that “working mothers could not perform as well as men or women without children, that mothers should stay home, and that she would have to choose between being a mother and a sales manager.”  Id. at 3.  Gerving also showed that she was disciplined for calling her children and for taking time off from work when male employees with children, who engaged in the same conduct, were not reprimanded.  Id. 

With respect to her retaliation claim, Gerving showed that her supervisor became angry when he learned that she complained to HR about his comments.  Further, it was shortly after he learned of her complaint that he began discussing her termination, which was delayed because of a “firing freeze.”  She was terminated shortly after the freeze was lifted.  Id. at 3-4.  Finally, she was able to show that Opbiz’s reasons for its decision to terminate her were pretextual.  Id. at 4-5.  Accordingly, the Ninth Circuit reversed the District Court of Nevada’s decision granting defendant’s motion for summary judgment on both counts.

The lesson here is that training is critical.  More often than not, employers are held liable for FRD claims because their frontline managers don’t know that it is unlawful sex discrimination to base employment decisions on gender stereotypes.  Conduct a brief training program that emphasizes (1) common gender-based biases against mothers, pregnant employees and employees who recently returned from maternity leave; (2) how these biases can manifest themselves in daily workplace situations; (3) that gender-based biases are unlawful and any employment decisions based on such biases may lead to liability for the company; and (4) personnel actions must be based on legitimate job related criteria and business needs and individual performance rather than stereotypes.  Also, consider having an HR professional review all adverse employment actions before they are finalized.

ohio employers take note: Appellate Court Rules employers must provide maternity leave
Ohio’s Fifth Appellate District recently held that all employees, regardless of their employers’ leave policies and the employees’ eligibility for leave, are entitled to reasonable pregnancy or maternity leave.  The plaintiff in Nursing Care Mgmt. of Am. v. Ohio Civil Rights Comm’n, 2009 Ohio 1107 (Ohio Ct. App. Licking County Mar. 11, 2009) was terminated when she was unable to work because of a pregnancy-related medical condition.  Because she was employed by Nursing Care for less than one year, she did not qualify for leave pursuant to the employer’s leave policy.  Nursing Care, 2009 Ohio 1107, 1-2.
For guidance, the Appellate Court turned to Ohio Administrative Code §4112-05-05(G)(2) which provides:

[w]here termination of employment of an employee who is temporarily disabled due to pregnancy or a related medical condition is caused by an employment policy under which insufficient or no maternity leave is available, such termination shall constitute unlawful sex discrimination.  Id. at 8.
Because the plaintiff had no maternity leave available to her when she became disabled as a result of her pregnancy, the Appellate Court determined that her termination was unlawful.  Id. at 21-22.
Defendant’s appeal of the Appellate Court’s decision is pending.  At this point, however, the controlling law requires Ohio employers to provide pregnant employees with reasonable maternity leave regardless of the employers’ leave policies or the employees’ eligibility for leave. 

Just when you think you have the FMLA figured out, the Courts toss you a curve Ball (or two)
The disclaimer on the front of an employee handbook may not be enough to protect employers from an FMLA, breach of contract or promissory estoppel claim.  The defendant’s handbook in Reaux v. Infohealth Management Corp., 2009 U.S. Dist. LEXIS 18140 (N.D.Ill. Mar. 10, 2009) included an FMLA policy.  The policy set forth a series of eligibility requirements, but it failed to state that the policy only applied where Infohealth employed at least 50 people in a 75 miles radius.  The handbook also included a disclaimer that employment at InfoHealth was at will.  Reaux, 2009 U.S. Dist. LEXIS 18140, *3.

The plaintiff, pursuant to the FMLA policy, requested and received verbal and written authorization to take FMLA leave for the birth of her child.  While on leave, Infohealth terminated her employment.  Reaux alleged a violation of the FMLA, breach of contract and promissory estoppel.  Id. at 1-2.
Infohealth sought to dismiss Reaux’s complaint by pointing to the undisputed facts that it employed fewer than 50 employees at the time Reaux took leave and that her employment was at-will.  The court found both defenses unpersuasive.
With respect to Reaux’s FMLA claim, the court found that Infohealth was equitably estopped from arguing that Reaux was ineligible for leave.  Infohealth authorized the leave pursuant to its FMLA policy both verbally and in writing.  Further, the court disagreed with InfoHealth’s argument that Reaux could not have reasonably relied upon its written and verbal authorizations because the disclaimer clearly stated that her employment was at will.  Id. at 10-11.  The court stated that InfoHealth’s position was “at odds with the well-established rule that regardless of whether an employee may be terminated ‘at will,’ the FMLA ‘prohibits an employer from interfering with an employee’s attempt to exercise her rights to medical leave.’”  Id.
Further the disclaimer in the employee handbook was not enough to defeat Reaux’s breach of contract and promissory estoppel claims.  The handbook contained “express language stating that its ‘family and medical leave policy…is applicable to all of [Infohealth’s] employees’ if they have worked at Infohealth for at least twelve months and worked at least 1250 hours during twelve months prior to their leave. ”  Id. at 14-15.  Relying on the express language in the handbook and the express authorization of Infohealth, Reaux took leave.  Id. at 15 and 17.
The lesson learned here is that employment at-will disclaimers have their limits.  The language of employment policies and the employer’s own actions will carry much more weight than even the most carefully crafted disclaimer.  

The second curve was thrown by the Easter District of Michigan in Johnson v. Kmart, 596 F.Supp. 2d 1045 (E.D. Mich. 2009).  The plaintiff informed his supervisor that he would not be able to work his shift because his son’s eye was bleeding as a result of a dog bite and he had to take him to the emergency room.  His supervisor told him not to worry about his shift.  

The initial diagnosis was a “ruptured globe” and plaintiff’s son was sent to see an ophthalmologist at another hospital.  The ophthalmologist concluded that the injury was minor and the boy was sent home.  Id. at 1047-1049.  

Johnson returned to work the next day.  But, he was terminated shortly thereafter because his absence caused him to earn his last point under Kmart’s Absence Control Policy.  Id. at 1049. Johnson alleged that Kmart discriminated and retaliated against him in violation of the FMLA.

Kmart’s defense was based, in part, on the argument that Johnson’s son did not suffer from a “serious health condition” as defined by the FMLA and therefore, he was not eligible for FMLA leave.  Id. at 1050.  Johnson argued that at the time he requested the leave, his son suffered from a serious health condition under 29 CFR §825.114(a)(2)(v), which states:

Any period of absence to receive multiple treatments (including any period of recovery therefrom) by a health care provider or by a provider of health care services under orders of, or on referral by, a health care provider, either for restorative surgery after an accident or other injury, or for a condition that would likely result in a period of incapacity of more than three consecutive calendar days in the absence of medical intervention or treatment.  Id. at 1053.
The evidence showed that Johnson’s son was seen by two doctors at two hospitals in a single day and was seen by his own pediatrician four days later for the same condition.  Further, he was initially diagnosed with a ruptured globe, a condition that, if left untreated, could cause blindness. Id. at 1054. The court looked to a series of cases that “reasoned that ‘treatment’ under the regulations includes ‘examinations to determine if a serious health condition exists or evaluations of the condition.’” Id. at 1053.  “These courts rejected the argument that FMLA protection only occurs if the employee actually suffered from a serious health condition.”  Id.  The court ultimately found that Johnson's son received multiple treatments by a health care provider for a condition that would likely result in a period of incapacity for more than three consecutive calendar days in the absence of medical intervention. Thus, Johnson's son had a serious health condition, entitling Johnson to the protections of the FMLA. Id.
When assessing FMLA eligibility and certainly before taking an adverse action against an employee for what at first blush appears to be an unauthorized absence, consider the medical condition at the time the leave was request.

Supreme court overturns largest frd verdict to date

On May 18, 2009, the Supreme Court overturned the Ninth Circuit’s decision in AT&T Corp. v. Hulteen, et al., 2009 U.S. LEXIS 3470 (U.S. May 18, 2009). Hulteen raised the question of whether AT&T violated the Pregnancy Discrimination Act (PDA) when it paid pension benefits calculated under an accrual rule applied prior to the passage of the PDA that gave less credit for maternity leave than other forms of medical leave. 

The Supreme Court found no violation.  In reaching its decision, the Court relied on §703(h) of Title VII, which states that “it shall not be an unlawful employment practice for an employer to apply different standards of compensation …pursuant to a bona fide seniority…system…provided that such differences are not the result of an intention to discriminate because of … sex.”  Hulteen, 2009 U.S. LEXIS 3470, *14.  

AT&T’s pension credit policy at issue in Hulteen pre-dated the passage of the PDA.  At the time that the relevant decisions were made it was not unlawful sex discrimination to give less seniority credit for maternity leave than other forms of medical leave.  Id. at 20.   Accordingly, “[t]he only way to conclude here that [§703(h)] would not support the application of AT&T’s system would be to read the PDA as applying retroactively to recharacterize acts as having been illegal when done...”  Id. at 21.   The Court held that there was no “clear intent” on the part of Congress that the PDA should apply retroactively.  Id. at 22.  For the same reasons, the Court further held that the Lilly Ledbetter Fair Pay Act did not apply.  Id. at 26-27.

Justice Ginsburg, joined by Justice Breyer, issued a strongly worded dissent arguing that “the PDA does protect women, from and after April 1979, when the Act became fully effective, against repetition or continuation of pregnancy-based disadvantageous treatment.”  Id. at 33.  AT&T’s pre-PDA decisions continue to have a discriminatory effect.  Accordingly, respondent’s will continue to experience discrimination because “AT&T has refused fully to heed the PDA’s core command: Hereinafter, for ‘all employment-related purposes,’ disadvantageous treatment ‘on the basis of pregnancy, childbirth, or related medical conditions’ must cease.”  Id. at 33-34, citing 41 U.S.C. §2000e(k).
The remaining question:  Will Hulteen go the way of the Ledbetter decision?  Stay tuned.  We may see new legislation.   
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