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THE CROSS-SECTION BETWEEN FRD AND FLEXIBLE WORK SCHEDULES 

While no U.S. law requires an employer to give a worker a flexible work schedule, U.S. laws do require that employers providing such schedules must not discriminate against protected categories of workers who take advantage of or request a flexible schedule.  A growing segment of FRD cases involve situations where caregivers are denied flexible schedules, retaliated against or harassed because they have requested a flexible work arrangement of some type.  Most of the case law relied upon by plaintiffs to redress wrongs related to flexible work arrangements is fairly recent, reflecting both the recent rise in demand for flexible work and the recent recognition of family responsibilities discrimination in the workplace.

WLL recently published an issue brief, “Litigating Flexibility” which outlines all of the possible legal theories that may be used to challenges employers’ decisions relating to flexible work schedules.  The issue brief can be found on the WLL website at www.worklifelaw.oreg/pubs/Issue%20Brief%20-%20FWAs.pdf.  Below are the highlights.

The legal theories that have been tested in the courts include:  

Disparate treatment.  When men, but not women, are denied flexible schedules for caregiving, or when mothers’ flexible work schedules for childcare reasons are terminated while men are allowed flexible schedules so they can train for a triathlon, sex discrimination claims may result.  A plaintiff’s success depends upon tying the denial of flexible work to the plaintiff’s sex. See Parker v. State of Delaware Dep’t of Public Safety, 11 F. Supp.2d 467 (D. Del. 1998); Tomaselli v. Upper Pottsgrove Township, 2004 U.S. Dist. LEXIS 25754 (E.D. Pa. 2004); Otwell v. JHM, et al., 2007 Mealey's Jury Verdicts & Settlements 1479 (N.D. Ala. 2007).

Retaliation.  Title VII, the Family and Medical Leave Act and their various state counterparts all prohibit retaliation against workers for engaging in enumerated protected activities, such as making a discrimination complaint.  If flexible work schedules are taken away or are denied to employees who engaged in protected activity, a retaliation claim may result.  See Homburg v. United Parcel Service, Inc., 2006 WL 2092457 (D. Kan. 2006); Washington v Illinois Dep't of Revenue, 420 F.3d 658 (7th Cir. 2005); Schultz v. Advocate Health and Hospitals Corp., No. 01 C 0702 (N.D. Ill. 2002) ($11.65 million verdict).
Hostile work environment.  Title VII and its various state counterparts have been construed to prohibit harassment based on a worker’s membership in a protected category.  If an employee who is working flexibly is harassed, such as by a supervisor who is trying to make the employee quit, the employee may have a hostile work environment claim if the employee can link the harassment to his or her sex and if the employee can show that the harassment is severe and pervasive enough to alter the terms and conditions of employment.  See Bridges v. Jenkins & Gilchrist, 2004 WL 2232353 (complaint) (N.D. Tex. 2005).

Stereotyping.  Courts have held that taking negative personnel actions based on sex stereotypes is sex discrimination.  A stereotyping claim can be brought even in the absence of evidence that others not in the protected category were treated differently.  See Back v. Hastings on Hudson Union Free School District, 365 F.3d 107 (2d Cir. 2004).

Caregivers may also bring flexible schedule cases under the following legal theories: disparate impact, breach of contract, promissory estoppel, and tortious interference.  These types of claims have not yet been tested in the courts.  FRD plaintiffs have been successful in bringing these types of claims in similar contexts, however.  (See the issue brief for examples of how these claims may arise.)

There is no indication that the interest in flexible work arrangements on the part of employees and employers will diminish.  After all, there are many benefits for both parties.  Accordingly, WLL expects legal protections for caregivers who want to work flexibly to continue to develop through the case law.  

Employers should not shy away from providing flexible work arrangements because of the fear of litigation.  The business benefits are too good - increased retention, reduced absenteeism, improved productivity, enhanced customer satisfaction, more employee loyalty, better morale, and higher profits.  Instead, employers should:

(1) carefully review all decisions denying an employee’s request for a flexible schedule.  In doing so, they should consider: 

· Who is asking for the flexible schedule? – a caregiver, a woman, etc.  

· Is the reason for denying the request legitimate?  

· Has the employer agreed to similar requests made by other employees?  If so, why is this employee being treated differently?  

· Is there a contractual agreement that entitles the employee to such a schedule (ex. Employer’s employee handbook.)

· Is the employee relying on an unambiguous promise made by a supervisor or manager?

(2) discuss the business value of flexible work schedules with managers and supervisors.  Review common stereotypes surrounding flexible work schedules and stress that they should not harass or take adverse employment actions against employees taking advantage of this benefit.  Require that all decisions relating to flexible work schedules be reviewed by HR before being finalized.  

(3) review their policy regarding flexible work schedules to ensure that it does not disparately impact a protected group.
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