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Governor Schwarzeneggar VETOES BILLS Related to Working Caregivers

On October 13, 2007, California Governor Arnold Schwarzenegger vetoed SB 836 (Kuehl), a state bill that would have amended California’s Fair Employment and Housing Act to expressly prohibit employment discrimination based on a worker’s “familial status” (housing discrimination based on “familial status” is already prohibited under state law).  Employers should not put their guard down on the assumption that this veto puts an end to FRD claims in California.  Employers need to be as vigilant as ever.   Employees were filing FRD lawsuits long before SB 836 was proposed and there is no reason to believe that the veto will put an end to such claims. 
Circuits Split on Application of EEOC’s Definition of “Disability” to REQUEST FOR FMLA leave to care for 
an adult child
The Sixth Circuit in a recent decision, Novak v. MetroHealth Medical Center, 2007 U.S. App. LEXIS 22884 (6th Cir. 2007), held that an employee was not entitled to FMLA leave to care for an adult child who was not “disabled” as defined by the ADA.  Novak was terminated for excessive absences after taking leave to care for her 18 year old daughter who suffered from post-partum depression.  The evidence showed that Novak’s daughter’s condition lasted no more than two weeks and was not severe.  

The FMLA authorizes leave to care for a child 18 years of age or older if the child suffers from a serious health condition and is incapable of caring for herself/himself because of a physical or mental disability as defined by the ADA.  29 U.S.C. §2611(12)(B).  The court relied on the EEOC’s Interpretive Guidance on the definition of a “disability” under the ADA as well as Supreme Court and Sixth Circuit precedent which state that temporary, non-chronic impairments with no long term or permanent impact on a major life activity are not disabilities.  In so doing, the court found that the daughter’s short-term bout with post-partum depression did not substantially limit a major life activity and, as s a result, Novak was not entitled to FMLA leave to care for her daughter.                                    
The Novak court refused to address the  First Circuit’s opinion in Novarro v. Pfizer Corp., 261 F.3d 90 (1st Cir. 2001), which held that the EEOC’s definition of “disability” does not apply to the FMLA.  The Novak court stated that the facts of the case were such that its decision would have been the same even if it did not consider the EEOC guidance.  The decision in Novak effectively splits the circuits on the issue of whether the EEOC’s definition of “disability” applies to the FMLA.  However, current case law supports the view shared by the EEOC guidance that short-term, non-chronic impairments with no permanent or long term impact on a major life activity are not disabilities.  Accordingly, it is our view that the Novak decision has little impact on the status of the law in this area.
NEWLY FILED FRD CLAIM:  THIS IS ONE WORTH WATCHING

In a discrimination charge recently filed with the Massachusetts Commission Against Discrimination, a female plastic surgeon, Chedid, alleges that Children’s Hospital in Boston discriminated against her because of her gender as her status as a mother.  Chedid was the only female plastic surgeon ever hired by Children’s. She worked part-time until the new Chief of Plastic Surgery informed her that he was eliminating “all” part-time surgeons to create a “world class” surgery department.  Chedid was the only part-time plastic surgeon at the time.
Chedid offered to become a full-time surgeon in order to retain her position. But, her offer was rejected.  It was at this point that Chedid alleges that the hospital began to harass her in an attempt to force her to resign.  It allegedly took away her patients, removed her voicemail and directory information, interfered with her billing, and made disparaging comments about her. When she refused to resign, the hospital terminated her.  Chedid claims that she was eventually replaced by a less qualified male surgeon who is now operating part-time because he has a research position on the side.  
This case raises a number of interesting issues and is one well worth monitoring. 
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