EMPLOYER ALERT

October 31, 2008

Center for WorkLife Law

 (415) 565-4640

www.worklifelaw.org
GROWING DANGER ZONE FOR EMPLOYERS:
PERFORMANCE DEFICIENCIES OF FMLA PROTECTED EMPLOYEES

The $11.65 million verdict in Schultz v. Advocate Health (No. 01 C 702, WL 1067256 (N.D. Ill. 2002)) was based in large part on the fact that Schultz’s supervisors created grounds for terminating him by establishing performance quotas they knew he could not meet because of his intermittent FMLA leave.  While most employers know such actions are an invitation for a lawsuit, three recent cases show that employers may not know that terminating employees who have taken FMLA leave for not meeting performance objectives can also lead to costly legal action – if the employees could not meet the objectives because of their leave.
In April’s Employer Alert, we reported about Lewis v. School District #70, et al., 523 F.3d 730 (7th Cir. 2008).  Lewis, you may remember, was terminated from her position as a bookkeeper while on intermittent FMLA leave to care for her ailing parents.  She was terminated, her employer said, because her absences made it impossible for her to perform the functions of her job.  The appellate court pointedly told the employer that her performance issues were created by the employer’s failure to shift some of her duties to someone else or make some other arrangement to provide assistance to Lewis, and termination under such circumstances violated the FMLA.
Two cases decided last month provide further caution for employers about performance-based terminations of employees who have taken FMLA leave: Martin v. Brevard County Public Schools, 2008 US LEXIS 20580 (11th Cir. September 30, 2008) and Wojan v. Alcon Laboratories Inc., 2008 U.S. Dist. LEXIS 69576 (E.D. Michigan September 15, 2008).  

In Martin, the plaintiff’s employment contract was not renewed while on FMLA leave because he failed to accomplish the tasks outlined in his performance improvement plan.  Martin received an interim performance evaluation in April 2004 in which his performance was rated significantly lower than in his past reviews.  Accordingly, his supervisor placed him on an improvement plan.  Shortly thereafter, Martin requested FMLA leave to care for his granddaughter because his daughter’s army reserve unit was being deployed and Martin stood in loco parentis to his granddaughter.  After he was granted leave, the School Board warned that his employment contract would not be renewed if his FMLA protected leave prohibited him from fulfilling the obligations in his improvement plan.  Because Martin’s leave overlapped with the time table in the improvement plan, he could not satisfy his obligations under the plan.

The Eleventh Circuit reversed the trial court’s grant of summary judgment to the employer.  Although the right of reinstatement under the FMLA is not absolute, the court found that there was a material question of fact as to whether Martin would have been terminated absent his decision to take FMLA leave.  Accordingly, Martin’s FMLA interference claim was allowed to proceed

Similarly in Wojan, the plaintiff’s supervisor evaluated her sales performance without taking into account the fact that she took 12 weeks of maternity leave pursuant to the FMLA.  He refused to adjust her sales quota to account for that leave. A few months after she returned from leave, she was placed on a performance improvement plan because she did not meet her sales goals. Ultimately, she was discharged from her position.  

In response to her FMLA interference claim
, Alcon claimed that it did not reduce sales expectations for anyone including employees on FMLA leave.  The District Court for the Eastern District of Michigan rejected Alcon’s position stating that it “is in direct contravention of the FMLA provisions which prohibit the taking of FMLA leave as a negative factor in an employment action.” 
Avoiding Similar Interference Claims
Employers must make allowances in their performance expectations for employees on protected FMLA leave.  As these cases show, employers should not rely on a facially neutral performance policy to support a decision to take adverse action against an FMLA protected employee. Remember, the fundamental purpose of the FMLA is to protect employees on leave from termination. Therefore, before taking a negative action against an FMLA protected employee, employers must ask themselves two questions:
(1)
Did I make sufficient allowances in my policies to put the FMLA protected employee on equal footing with other similarly situated employees who did not take FMLA leave?

(2)
If the employee had been working the entire time (i.e. not taken leave) is it certain that he/she would still be subject to termination/demotion/discipline?  

Only if the employer can answer both of these questions with an unqualified “yes,” can it move forward with the negative action.  
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� Wojan also filed FMLA retaliation, marital status discrimination and pregnancy discrimination claims.





