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“Cats Paw” Exception Applies to FMLA Retaliation Cases:  What Does this Mean for FRD FMLA Cases?
FMLA claims are the most common type of FRD actions after Title VII and the Pregnancy Discrimination Act.  As a result, WorkLife Law is always keeping an eye out for developments in FMLA law.  In doing so, it recently came across a decision that may have significant ramifications for FMLA cases generally, and FRD claims specifically.

To establish a prima facie case of retaliation under the FMLA, a plaintiff must show that he or she engaged in an FMLA-protected activity, that he or she suffered an adverse employment action, and that a causal link exists between the two.  As a general rule, the plaintiff cannot prove the necessary causal connection if the decision maker was not aware of his or her FMLA activity.  However, the U.S. District Court for the Middle District of Florida just carved out an exception to general rule.   

In Marzella v. Embarq Florida, Inc., No. 2:05-cv-591-FtM-29SPC, 2007 U.S. Dist. LEXIS 66652 (M.D. Fla. Sept. 10, 2007)
, the court held that the "cat’s paw" exception
 applies in FMLA retaliation cases.  While the “cat’s paw” exception is not a new concept in employment law, it is new to the FMLA.  It allows plaintiffs to establish a causal connection between the adverse action and their FMLA-protected activity even though the decision maker was not aware that they exercised their FMLA rights.  When a decision maker acts based on the biased recommendations of another manager or employee without conducting an independent investigation, the decision maker is said to be acting as a “cat’s paw” or the vehicle through which another’s discriminatory biases are carried out.  In such a case, the plaintiff can still prove a causal connection.
The key point for employers: When taking adverse action against an employee, managers should not rely solely on the recommendations of others.  The Marzella decision puts a premium on requiring all managers to undertake a personal review of the employee’s personnel file or an independent investigation before implementing adverse actions.  Managers must determine whether the employee at issue recently took FMLA-protected leave and whether the suggested reasons for the adverse actions are valid concerns or merely a pretext for discrimination.  Once the investigation is completed, mangers should act only if the adverse action is warranted.  Taking this single step can drastically reduce an employer’s liability for a retaliation claim. 
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� Marzella is not an FRD FMLA case.  While the court agreed with the plaintiff that the “cat’s paw” exception applies to FMLA retaliation cases, it determined that the exception did not apply in this case.  The undisputed evidence indicated that the decision makers independently investigated the plaintiff’s performance history before terminating his employment.  


� The phrase “cat’s paw” refers to a dupe or a person unwittingly manipulated by another to affect a plan without the latter’s personal involvement.  It originated in the fable The Monkey and the Cat.





