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How Employers Can Minimize the Risk of Family Responsibilities Discrimination: Developing a Prevention Plan
	Introducing the WorkLife Law FRD
Prevention Plan:

How to minimize risk before your company asks you:
“How did we get here? What do we do now?”
Here is a useful exercise: 

Imagine that you are counsel or HR staff for this Company:
[image: image1.wmf]   Your Company has been recognized for its progressive flex time policies for caregivers; 

[image: image2.wmf]   Your Company has been on the list of the top 100 companies to work for by Working Mother Magazine for eleven years; 
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 At this point, as counsel or HR management, you may be feeling complacent, even proud, about your Company’s HR policies and training. 

[image: image4.wmf]  And then…your Company is hit with a $250 million verdict, including punitive damages, in an employee class action lawsuit for pregnancy and FRD discrimination, and interference with FMLA rights.

These are some of the facts in the case of Velez v. Novartis, discussed in our WLL June 2010 Employer Alert. http://worklifelaw.org/FE_Alerts.html What happened at Novartis? What can you do to protect your company from the same outcome? In simplest terms, Novartis was found liable because it talked the talk, but didn’t walk the walk. While Novartis had family-friendly policies on paper, the jury found that in reality, the company’s culture devalued women as workers once they became pregnant or had children. The disconnect between Novartis’ policies and (continued)

actions were highlighted in testimony at trial. A Novartis employee testified that a manager refused to hire young women because, as he stated, “first comes love, then comes marriage, then comes flex-time and a baby carriage.”
Novartis is a cautionary tale for employers, attorneys and HR managers. Since our June 2010 Alert, Novartis has settled with the class members for $152+ million, still a substantial sum for any company. Also, Novartis’ obligations in the lawsuit do not end when it pays the settlement. The settlement agreement requires Novartis to take specific measures to combat discrimination in the company. These measures include working with experts to change the corporate culture, conducting work/life and leave surveys, providing training on performance evaluations, and reviewing and monitoring its promotions system. 
The result in the Novartis case is not an anomaly. The potential cost to employers for family responsibility discrimination (FRD) claims is growing. Recent studies show that there is an increase in the number of employees prevailing in FRD claims, as well as an increase in the size of damage awards and settlements. (See WLL April 2010 Employer Alert: http://worklifelaw.org/FE_Alerts.html)
Comments and actions reflecting the stereotyping of caregivers may seem insignificant to some supervisors, but they can have a negative effect on employees and result in costly lawsuits.

In our June 2010 Alert, we gave suggestions for Employers in light of the Novartis case. We have expanded these suggestions in an FRD Prevention Program for Employers, on the WLL website at http://worklifelaw.org/pubs/WorkLifeLawFRD-PreventionProgramForEmployers.pdf. 
The Prevention Program is summarized in the right column of this Alert. We recommend reading through the entire program on the WLL website, as it will help management-side employment attorneys and HR 

management identify potential problem areas at companies and implement measures that will improve (continued)

their client’s workplace and reduce the risk of FRD lawsuits.
More Resources for Employers:
Visit the Employer Section of our WorkLife Law website to view suggestions for employer best practices for avoiding discrimination lawsuits, model FRD policies, available trainings and more: http://www.worklifelaw.org/ForEmployers.html. 
The Center for WorkLife Law also provides fee-based trainings for HR professionals, managers and supervisors, and company counsel. It also has training packages that can be purchased. For more information, please call Linda Marks, Director of Training and Consulting, at (415) 565-4640.
[image: image5.jpg]
You received this e-mail because you recently attended a program sponsored by WLL or you sent WLL an e-mail asking us to add you to our distribution list for employer e-mail alerts.  If you wish to be removed from our distribution list, please send an email to employeralerts@worklifelaw.org. If you have found this alert to be useful, please feel free to pass it on to colleagues.  New readers can subscribe to WLL's Employer Alert by sending an email to employeralerts@worklifelaw.org.

This Employer Alert is provided for general information purposes only.  Any information contained in this alert should not be construed as legal advice and is not intended to be a substitute for legal counsel.

	WLL Employer FRD Prevention Program An Overview of Steps for Employers
For a full version of this program, with more detailed preventive steps, please go to Employers’ Tab on the WLL website at http://worklifelaw.org/ForEmployers.html.

►Implement an FRD Anti-discrimination policy.
Define FRD and create a zero-tolerance policy against it. Adopt informal complaint procedures.

►Audit relevant policies and practices, making sure that your practices match your written policies.

Review all of your 
written policies for 
(continued)

ways in which they might be affected by unconscious biases against caregivers (e.g. attendance, hiring criteria). Get a company reality check – interview managers and employees to make sure that your companies’ practices match your written policies.

►Raise awareness through training.

Start training programs to eliminate conscious and unconscious gender biases related to caregiving. Use informal teaching moments when employees have questions or managers show act in a way that shows they are not considering FRD in making decisions.

►Implement procedures for responding to complaints.
Adopt an internal complaint process that follows the 
(continued)

EEOC’s guidelines for investigating 
complaints and prohibits retaliation against employees who complain. 

►Have HR take an Active Oversight Roles.
HR can be active in the steps above checking in with employees, tracking decision-making for bias, and other steps included in the full Prevention Program.
This is just a brief overview of the Prevention Program on the WLL website. We urge you to review the complete program and contact us if you have suggestions for this program.









